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ABSTRACT 
 

As the task of the translator is still at times summoned under the conventional notion that it is 

constrained by purely linguistic and equivalence based methodologies, this study intends to 

address this misconception by proposing dethronement and divorcement as translation 

approaches. The intention is herein to examine these approaches from a legal translator’s 

perspective by focusing particularly on texts belonging to Common Law and Civil Law Tradition 

legal systems currently in place in English and Spanish speaking countries. The effect of each 

approach and how the overall translation function is fulfilled is delved into thus producing results 

that set these two approaches apart. Consequently, dethronement is proposed as the optimum 

translation approach to be applied in order to bridge the gap in the field of legal translation. 

According to the criteria established for dethronement and divorcement reliant on the various 

translation theories that served as a basis for this study, dethronement proves to supersede 

divorcement in bridging the gap between the target text recipient and the foreign, judicial realm 

at stake. Dethronement succeeds in mirroring the effect of the source text while fulfilling the 

overall translation process function. It manages to bring the reader closer to the source text by 

emphasizing its foreign peculiarities. Nevertheless, dethronement, despite the shift of importance 

from the source text to the target text, respects the source text’s legal considerations that must at 

all times prevail. In the end, the intention is to provide new grounds for research in Translation 

Studies to adapt similar approaches as dethronement and divorcement whether it is to bridge the 

gap or to duplicate the world in an effort to fulfill the function translation is meant to achieve. 

 

 

Keywords: dethronement, divorcement, legal translation, translation approach, bridging the gap, 

duplicating the world 
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Summary in Spanish – Resumen 

Acortar distancias en la traducción jurídica: estudio del "destrono" y el "divorcio" como 

enfoques traductológicos en el ámbito jurídico (inglés y español) 

 

El fenómeno de la traducción ha adquirido una importancia sumamente significativa en 

las últimas décadas, dada su importancia para facilitar la comunicación entre diversas 

comunidades lingüísticas alrededor del mundo. La traducción consiste en una transferencia no 

sólo lingüística, sino también cultural que busca comunicar un mensaje en un idioma distinto 

para cumplir una función determinada, pero respetando el contexto original, en el cual influyen 

sus propios factores pragmáticos y situacionales.  

 

En la disciplina de la traducción jurídica, el deber del traductor es llevar a cabo la 

compleja tarea que va más allá de la transferencia semántica de un idioma a otro que consiste en  

ser consciente y descubrir la razón de las diferencias y semejanzas de los singulares sistemas de 

organización social, como lo son el derecho anglosajón (Common Law) en países angloparlantes 

y el derecho de tradición civilista en países hispanoparlantes. Dada la naturaleza del derecho en 

sí, es esencial que el traductor tenga un cierto dominio de las peculiaridades legales que 

diferencian un sistema normativo paralelo a otro, ya que dichos sistemas jurídicos existen para 

cumplir con las necesidades de una comunidad y, asimismo, adaptarse a sus circunstancias 

actuales. Es decir, no hay una perfecta equiparación entre sistemas jurídicos. Es por ello que el 

deber del traductor conlleva “manipular” el idioma para así reflejar cómo estos sistemas jurídicos 

plantean y organizan la realidad cotidiana de una comunidad, algo que repercute en la manera en 

la que el idioma se ajusta al funcionamiento de estos sistemas jurídicos.  
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Por tanto, el objetivo de esta investigación es proponer los enfoques traductológicos 

denominados en inglés como dethronement  y divorcement (que podríamos traducir como 

destrono y divorcio) como métodos de traducción en el ámbito jurídico dentro de los sistemas 

legales del derecho anglosajón y el derecho de tradición civilista actualmente en vigor en países 

de habla inglesa e hispana. Según los criterios basados en varias teorías de la traducción para 

definir los métodos del destrono y el divorcio y, después de llevar a cabo un análisis textual de 

los documentos legales elegidos para el estudio, se puede deducir que el destrono es el método 

adecuado para superar las brechas del idioma y, por consiguiente, crear un eslabón de 

entendimiento entre el lector del texto meta y el sistema jurídico ajeno a él. El destrono logra 

reflejar el efecto general del texto origen mientras cumple con la función general del proceso 

traductor: acercar al lector al texto origen haciendo hincapié en sus aspectos foráneos y, a pesar 

de que este método implica destronar el texto origen para enfocarse en el texto meta, respeta y 

tiene en cuenta las consideraciones legales del texto origen que siempre deben prevalecer a 

través de la intertextualidad. 

 

A diferencia del destrono, el divorcio logra un efecto y una función distinta en el texto 

meta. Al divorciarse del texto origen, el traductor crea una realidad externa en la cual todo 

vínculo entre el texto fuente y el texto de llegada queda eliminado, con el fin de crear una forma 

de espejismo para el lector. Esa misma realidad externa se ve adentrada en el nivel macrotextual 

del idioma final por medio de persistentes equivalencias que encubren cualquier aspecto foráneo. 

El método del divorcio puede implicar el sacrifico de los aspectos culturales y las 

consideraciones legales del texto origen para asegurar, así, la capacidad de la comprensión 

lectora del destinatario del texto meta, como si el texto en sí mismo fuese propio del contexto 
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sociocultural de lector. Sin embargo, no es la intención de esta investigación desmerecer el 

método del divorcio. Al contrario, éste se analiza en la presente investigación para ejemplificar 

los posibles efectos que pudiese tener en la traducción en general y en qué se diferencia del 

destrono, justificando a su vez la aplicación de este último en la traducción jurídica.  

 

 El polifacético ámbito de la traducción se ha establecido formalmente como una 

disciplina académica que, a su vez, engloba otros ámbitos profesionales a los cuales se pueden 

aplicar los métodos de traducción que se analizan en este estudio. No obstante, aún queda mucho 

por decir de la disciplina traductora desde un punto de vista académico. Es por ello que en esta 

tesis se analizan y se estudian nuevas y antiguas teorías, así como metodologías innovadoras y 

nuevas estrategias, en un intento de contribuir de alguna forma al enriquecimiento de los 

llamados Estudios de Traducción. En el caso particular de la traducción jurídica, el objetivo 

fundamental aquí es proponer, como ya queda dicho, el destrono como el óptimo método para ser 

implementado en este ámbito, eso sí, no descartando el divorcio como método aplicable a otros 

ámbitos, siempre teniendo en mente el propósito último del proceso traductor.  

. 

El objetivo subyacente a esta investigación es establecer metodologías de la traducción 

para campos que no han sido plenamente explorados aún en esta disciplina. En particular, los 

conceptos propuestos del divorcio y el destrono pueden ser de utilidad en una gran variedad de 

textos y géneros, incluyendo, claro está, los analizados en este trabajo. Además, un aspecto 

esencial del objetivo perseguido aquí es la futura aplicación de estos métodos a otros ámbitos 

profesionales que puedan ser de interés para traductores, estudiantes de traducción, abogados, 

lingüistas e investigadores, entre otros. Finalmente, se espera que esta aportación sirva para 
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fomentar futuras investigaciones que tengan como propósito implementar métodos de traducción 

semejantes al destrono y el divorcio, ya sea para superar las diferencias ocasionadas por el 

idioma o ya sea para duplicar la realidad del texto a través de un espejismo con el propósito de 

cumplir la función pretendida. 

 
Palabras clave: destrono, divorcio, traducción jurídica, enfoque traductológico, acortar 

distancias, duplicar realidades 
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1. Introduction 
 

The complex and intricate task of the translator must transcend the word level to reach a 

transfusion of meaning from one foreign realm to another in order to achieve its function. 

Contrary to what perhaps is commonly believed, translation must go beyond the mere 

transcodification of the lexicon that constitutes a text within its own microtextuality in order to 

achieve its purpose: to facilitate communication despite language barriers. Nonetheless, it seems 

that the task of the translator is still at times summoned under the conventional notion that it is 

constrained by purely linguistic and equivalence based approaches (Toury 1995:12). This study 

intends among other things to address this misconception by proposing and delving into two 

approaches that can provide an alternative for the translation task in general and in particular for 

legal translation.   

 

Various translation approaches have been brought up throughout time, and they most 

certainly have been to some extent debated in the past decades (Gentzler 2001:18). However, it 

could be apparent as if these proposals tend to touch the surface and yet not complete plunge into 

the abstract matter of the translation task at stake in this study.  The matter in hand in this case is 

how to translate a text, or better said, how to translate the meaning contained within a message 

and convey it in a way that is meaningful to the addressee. In general, the translation task 

consists of a language transfer that facilitates communication by taking the meaning of a source 

text and creating an equivalent target text in a different language (Vermeer 2000:222).  
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The translation discipline seems to be in dire need of practical theoretical approaches that 

may lead to advances in its application that thoroughly define and provide a structure to the 

approach no matter how abstract it may be. In other words, approaches that deal with the task of 

the translator as a whole in a structured form instead of getting lost amongst abstract concepts.  

 

Throughout history several translation theorists have proposed an array of translation 

approaches that have progressively changed translation in its entirety. The upbringing, 

development, and modernity of the translation discipline dates its origins back to the Romans 

and the Greeks when concepts that are today still highly debated surfaced. During the BC era, 

Horace and Cicero proposed the unmistaken concepts of “word for word” and “sense for sense” 

which paved the way for translation for the rest of history (Bassnett 1980:48). These 

philosophers and writers set a precedent which gradually evolved and brought attention to the 

translator’s role and translation as a formal discipline.   

 

Dating back to Greek philosophy, the emergence of hermeneutics during the Middle Ages 

and Renaissance periods symbolized a crucial advancement. Hermeneutics, a product of German 

and English translators at the time, dealt with communication on a distinct level in which the 

main concern was surrounding the communicative function. In essence, it primordially dealt with 

textual interpretation. Consequently, it led to the emergence of the critical issue of how 

translation addressed the understanding of religious institutions back in the Middle Ages. This 

involved the translation of religious texts in which social and cultural factors were beginning to 

be taken into account upon carrying out a translation (Bassnett 1980:51). The focus and loyalty 

to words began to experience a shift as meaning gradually took center stage. 
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During the 14
th

 century, the first Bible translation into Middle English, rendered by 

Wycliffite, blossomed into a stream of additional avidly produced biblical translations. The 

translators of these renditions braved the church’s dogmatic exigencies and hypocrisy to prevent 

laypeople to read the Bible in their own native tongue supposedly for their own good (Bassnett 

1980:51). Consequently, the Bible undoubtedly ignited a movement among scholars who 

persistently translated its contents again and again despite the persecution they suffered. 

Translation was then related to social movement and reforms which touched the ethical retention 

and communication of the information found within original texts whether they were religiously 

affiliated or literary.  

 

 It is in this way that the evolution of the translator’s role began to take shape based on the 

sociocultural perspective in which ethical responsibility and moral duty have become involved in 

the translator’s task. Consequently, translation became a vital and inseparable part of literary and 

cultural history. Throughout time, translation has been the fruit of living “life between 

languages” (Bassnett 1980:48), and the translator’s role has without a doubt evolved as it can be 

perceived throughout history.  In recent times, translation theorists have proposed new translation 

approaches that go beyond the ordinary transcodification of lexical units based on equivalences. 

However, this young discipline has a long journey to travel ahead of it ever since interlingual 

transfer became a part of human life. 

 

Nevertheless, herein the purpose is to shed some light on the importance of a properly 

defined translation approach that perhaps could help propel new studies on general translation 
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approaches. This study is in essence an invitation for the reader, in particular the translator, who 

is willing to venture beyond the word level in order to try to bring about novel theories and at the 

same time build on past ones. The basis for the theory proposed by this study is in part based on 

Vermeer’s Skopos Theory and the Functionalist Theory. In particular, Vermeer’s idea to 

‘dethrone’ the source text  encourages the translator to undertake a new strategy upon translating 

a text in which the importance of the source text shifts to that of the target text without complete 

severance between them by ensuring that the function of the target text is fulfilled (Vermeer 

2000:222). In other words, the way this concept is adapted and set forth under the perspective of 

this study is that a target text functions as a communication bridge that allows the reader to 

understand the source text and be aware of its situational circumstances. 

 

By contrast, a juxtaposing approach is proposed and defined in this study which has not been 

studied in depth in the past. Divorcement is a translation approach that can be undertaken by a 

translator to recreate an external reality in order to mirror the effect of the source text in its 

original socio-cultural context. This, as opposed to dethronement, exhorts the translator to sever 

the ties between the target text and the source text to cause the same effect on the target reader 

that the source reader would have felt upon reception of the source text. The aforementioned 

approaches are subsequently defined and explained in depth. 

 

These concepts can be applied to various disciplines as they both serve differing functions 

which end in a product that is adapted to the target audience. These disciplines may include 

legal, medical, business, financial, scientific, technical, and literary fields. Notwithstanding, the 

legal field is what shapes the course of this study. Legal translation entails high complexity and 
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demands an ethical translation from a responsible translator with a moral duty who can retain a 

significant level of faithfulness to the source text yet at the same time be able to use the target 

text to bridge the gap between contrasting legal systems. The role of the translator gains special 

importance and ethical responsibility in the case of legal translation as the translator must realize 

and acknowledge how law systems function in contrasting societies.  
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2. Aim 
 

In the legal translation discipline, language experts need to undertake a meticulous 

contrastive study of differing law systems to truly carry out the task of translating within the 

legal field. This is imperative in order to arrive at the discovery of the reason which unveils the 

differences and similarities of unique systems of social organization. Translators must take these 

characteristics into consideration as law systems exist to comply with the needs and adapt to the 

circumstances of a community. These law systems approach reality and daily life in distinct ways 

which modulate the language that is used to put them into place. In fact, these are the 

peculiarities of legal translation that this study will undertake upon analyzing a text.  

 

The aim of this study is to set forth and apply dethronement and divorcement as translation 

approaches with the ultimate intention to examine them from a legal translator’s perspective by 

focusing particularly on texts belonging to Common Law and Civil Law Tradition legal systems 

currently present in English and Spanish speaking countries respectively.  The effect of each 

approach and how it fulfills the overall translation function is delved into thus producing results 

that set these approaches apart by proposing dethronement as the optimum translation approach 

that can be applied in order to bridge the gap in the field of legal translation. 
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2.1. Structure of the Study 

 

The structure of this study is divided into six sections giving way to this proposal by means 

of an introduction that provides a broad scope of the historical aspects of the translation 

discipline as it pertains to this study followed by the main objective herein. Secondly, a 

theoretical section supporting the basis of the concepts proposed is subdivided into two sections 

involving legal theory and linguistic/translation theory germane to the translator working in the 

legal field between English speaking countries where Common Law is in place and Spanish 

speaking countries utilizing Civil Law Tradition.  Proceeding is the main core of this study which 

defines dethronement and divorcement as translation approaches to be used by the translator 

depending on the working field. Hereafter, the methodology section explains how the analysis is 

carried out, and it provides details regarding the legal texts used as part of the corpus including 

their respective translations and Translation Brief analyses. Subsequently, textual analyses of the 

texts illustrating examples in which dethronement and divorcement are applied are included in 

the data analysis. Last of all, the study culminates in a discussion of results and conclusion in 

which a recommendation is made on the basis of an appropriate translation strategy for legal 

translation taking into account the situational circumstances established herein.  
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3. Legal Theoretical Background 
 

 

In order to accomplish the aim of this study, a solid theoretical foundation is vital upon 

firmly establishing and defining dethronement and divorcement as translation approaches. The 

basis for these approaches uses as a starting point linguistic and translation theories that have 

been set forth throughout the past decades in Translation Studies.  Moreover, a succinct survey 

on the legal system pertaining to Spanish and English speaking countries is an essential part of 

this section. Its objective is to provide a broad overview of the peculiarities that differentiate one 

legal system from another and to expose the demands imposed on the legal translator due to the 

nature of the legal field in which these concepts are destined to be applied. To that end, this study 

intends to build on past translation theories by integrating them into the divorcement and 

dethronement whilst taking into account the legal peculiarities that increase the complexity of the 

translation process in the legal field.   

 

3.1. Legal Systems 

 

 

Human societies throughout history have clearly tried to establish ways to prescribe order 

in people's lives. Consequently, man has instituted normative systems which include morale, 

social conventionalisms, religion, and, the one which is most applicable in this case, the law. 

Law systems around the world differ due to the socio-cultural context in which they exist, yet 

they have a similar purpose as they are meant to insure that the norms that are derived from a 

community's law system are upheld and respected. In other words, the law is the rigid norm that 

rules the people's lives to make living together possible.  
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 Subsequently, translators in the legal field not only must face the challenges imposed by 

working between two different languages and cultures, they must also take on the challenge of 

working between two different systems that are not necessarily compatible due to their origins 

and foundations. In this study, the focus is particularly on legal systems solely belonging to 

English and Spanish speaking societies. As an introduction to these legal systems, we must delve 

into the main differences between the ones involved in this study and the translation challenges 

they entail. For instance in Common Law, as it is the case in English-speaking communities, 

jurisprudence is a term that encompasses the organization and the scientific and systematic study 

of the law of which the translator must be aware. Nonetheless, this is not the case in Spanish-

speaking communities as it can be expected. In Civil Law Tradition, the term jurisprudencia 

undertakes a completely distinct meaning referring in Spanish to the all the decisions that have 

been taken by the courts. This is just one of the numerous cases in which that the translator must 

take into consideration the significant differences between both law systems and be quite familiar 

with them (Apple, and Deyling 1995:4). 

 

 Another notable difference must be emphasized which lies in how the law, as a normative 

science, establishes a series of rules or norms which dictate what constitutes appropriate or 

inappropriate behavior. Each law has a value that is therein assigned by the societal community 

in which it exists, and it is accepted by the courts as it will have full function as a mandate for the 

executive branch of the government which will demand the law to be respected. The origin of 

every law can have as a basis a legislative mandate, a social custom, or a rationalized precedent 

derived from what is considered equitable or fair in a specific community.  
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 As it can be seen, the translator that ventures into the legal field has various 

considerations to take into account that go beyond the textual level and the linguistic factors that 

accompany it. The translator must gain a layman's knowledge of the field in which he/she 

decides to specialize. For instance, the classification of the law as substantive law can greatly 

affect a translation process. The translator must comprehend how substantive law defines a 

person's right and the way he/she must behave. Inclusive are rules of procedure which stipulate 

the methods and techniques that shall be applied upon exercising substantive law in order for it 

to be respected. Additionally, within substantive law are civil law, criminal law, commercial law, 

family law, successive law, international public and private law, and administrative/business law. 

These are all various branches that are arbitrary divisions which can be found in a society. A 

society's needs call for the appropriate divisions, and it tends to vary from one society to the 

other (Apple, and Deyling 1995:9).  

 

 In order to understand the law, its sources must be studied to a certain extent in order to 

enable the translator to function in the legal field. They may include the judges' decisions, 

legislation, and executive power decrees. It is also highly important to take into consideration 

cultural customs and values of a particular society as they tend to be the ultimate foundation of 

the law itself. It may also require the translator to delve into consuetudinary law in order to 

comprehend differences which consist of all the common practices that are accepted by the 

members of a community.  

 

 For the purpose of this study, two legal systems are taken into account, Common Law and 

Civil Law Tradition. These legal systems are currently present in the countries that speak 
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Spanish and English in the western world respectively. Herein, Civil Law Tradition and Common 

Law are the two social phenomena analyzed from a linguistic approach in order to provide a 

basis for the translation approaches set forth by this study. Each legal system must be 

meticulously analyzed as the translator, upon carrying out the process of translation, is to 

understand the origins and the basis for the formation and function of the system itself which 

elevates the difficulty of demanding task for the translator. In the end, it establishes the basis for 

the application of the approaches set forth by this study.  

 

3.1.1.      Civil Law Tradition  

 

 

 Civil Law Tradition's origin developed from Roman Law which lasted approximately a 

thousand years until it was officially codified in a written form by the Emperor Justinian I in 530 

AD. Throughout that period of a thousand years, Roman Law experienced several changes as 

people who became experts in interpreting the law surfaced and opinions with respect to ruling 

decisions were compiled. Ultimately, Roman Law became characterized by a specific written 

style and vocabulary which led to the possibility of its codification. It was preserved within the 

Justinian Code as the basis for legal practice during the Byzantine period which is today known 

as Continental Europe. After Europe made its way out of the Middle Ages and political order and 

the economy began once again to expand, society had more interest in law matters. 

Consequently, Roman Law was applied to European countries during the 18
th

 century. 

Conversely, this was not the case with countries such as England which later on passed on its law 

system to the United States (Apple, and Deyling 1995:3-4).  
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 The Roman Legal System is characterized primordially by its formalism. The basis for 

Roman law was that an exact idea must lead to legal ramifications without paying mind to the 

intention behind that idea. Authority is a fundamental concept in Roman Law. Philosophical 

principles do not influence decisions in this system as that depends on the authority of those who 

express their opinions with respect to the law. In this legal system, those interpreters hold a 

quasi-absolute authority upon the interpretation of the law that is still quite present in today’s 

modern world (Apple, and Deyling 1995:12).  

 

 The main characteristics of this legal system involve authority, the intention to obtain 

practical solutions, a conservative approach which could change along with the evolution of 

society, great importance to high morale, and utmost importance to the written systematical and 

methodological codification of the law itself (Apple, and Deyling 1995:26).  

 

 Consequently, it can be argued that Civil Law Tradition functions by means of deductive 

reasoning which is directly linked to the Spanish language itself and how Spanish speakers 

actually think upon the organization of events and ideas in their minds. In other words, this type 

of reasoning functions by focusing on broad, abstract ideas to arrive at a specific conclusion 

(Apple, and Deyling 1995:37). In the case of Civil Law Tradition, it means that specific 

situations are subordinated to broad, prescribed notions that lack flexibility but are based on 

symmetry and logic.  

 

 This legal system spread to the new world as Spain had adopted it. Spain brought a whole 

new culture to the new world with its language, religions, and a legal system much different than 
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the one present in Anglo countries particularly in the case of North America and England where 

English is spoken as the native tongue. 

 

3.1.2.  Common Law 

 

 

 England was the birthplace of what is today known as Common Law. In 1066, when the 

Normans arrived in England, the Norman Conquest brought along a small yet effective 

aristocracy consisting of stout, military individuals (J.H. Baker 2002:12). The Normans spoke a 

language known as Anglo-Norman which became the official language used by the royalty and 

by the courts in their communication. Meanwhile, English was at the time the language used by 

the common man. Indeed, political and social institutions were affected by the invasion. It even 

affected the English language itself as it enriched the English language with influence from the 

French language.  

 

 The Normans led the way to unifying legal systems within England. This encompassed 

customs and various local laws with the purpose to eliminate arbitrary objections.  During the 

12
th

 century, Common Law finally emerged. The King’s Court in Westminster was established to 

deal with legal matters. Throughout time, judges presided over smaller, local courts in order to 

put into place the law dictated by Westminster. It was then that the term Common Law was used 

to unite the decisions taken in different locations. This centralized the law by giving this law 

system a foundation in which local custom underlies. This law system was considered to an 

extent universal which superseded any local customs (J.H. Baker 2002:12).    
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 Common Law is characterized by how it relies on traditions, customs, precedents, and 

specific cases. The reasoning behind this law system, as opposed to Roman Law, is not a formal 

and exact idea derived from absolute authority. Common Law is case based. It gives importance 

to written law as well as to the law that is not strictly codified. In other words, this refers to the 

precedent established by the decisions taken by judges in prior, similar cases. 

 

 It could potentially be said that Common Law pertains and responds properly to everyday 

life situations. Common Law, as opposed to Roman Civil Law, tends to lack a fixed, codified 

structure. This system tends to be pragmatic instead of abstract. It inclines towards simplification 

and avoids broad, abstract theories that could elevate the complexity of a case.  

 

 Consequently, it can be argued that Common Law is influenced by inductive reasoning 

which is directly linked to the English language itself, and how the English speaker organizes 

information. In other words, this type of reasoning does not function by focusing on broad ideas 

to arrive at a specific conclusion. Instead, it focuses on specific aspects to arrive at a broad, 

general conclusion, or in legal terms, a general norm or law (Apple, and Deyling 1995:37). 

 

 This legal system spread throughout the world as part of the British Empire. This empire 

diffused its practical system along with its particular origins, interpretation techniques, and 

traditions allowing it to perform efficiently and pragmatically in countries where today English is 

spoken as a native tongue. Notwithstanding, it must be kept in mind that it highly contrasts the 

Civil Law Tradition system found in Spanish speaking countries. 
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3.2. The Legal Translator's Layman's Knowledge of the Legal Systems: 

Text Comprehension and Command (Schema Theory) 

 

Contrary to translators in other technical fields, legal translators are faced with the 

challenge that entails a meticulous contrastive study of differing law systems in two different 

languages in order to carry out their job within the legal field. This is important to arrive at the 

discovery of the reason which exposes the differences and similarities of parallel legal systems of 

social organization. Translators must take these factors into consideration as normative systems 

aim to comply with the circumstances of a community and adapt to their ever changing needs. 

These law systems approach reality in distinct ways which determine how language is used to 

carry out the law.  

 

 As the focus in this study is particularly on the legal systems of Common Law and 

Civil Law Tradition which belong to English and Spanish speaking societies respectively, it is 

imperative that the translator possess a working layman’s knowledge of both legal systems. This 

means that the translator must not only be fluent in English and Spanish but also know how to 

decipher and be aware of the differences between their respective legal systems. Furthermore, the 

translator needs to be aware of the effect that the target text will have on the reader, and how it 

will be possibly interpreted. Not only does the translator have to build on his own schemata and 

expand it with respect to both Common Law and Civil Law Tradition, he/she has to also make an 

effort to comprehend how the addressees of the target text will take the translated text and 

interpret it according to their situational circumstances.  
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Even though it may seem trivial, the act of reading a text is an act based on the gathering 

of information that takes place during the translational process. The translator must realize that 

act of reading does not only consist simply in the decodification of linguistic signs. Currently, the 

reality of the reading process is based on an interactive process which goes hand-in-hand with 

current translation theories that denote translation as a process itself. The text reader of any text 

is in possession of certain knowledge acquired throughout his/her life as part of everyday 

experience within his/her cultural surroundings and the legal system that is part of it tall. The 

reader is here where he/she contributes to the reading process his own knowledge made up of 

what the reader knows and intuits. The text is what provides the information the reader absorbs 

thus making it his/her own. By means of this process, the reader achieves a modification of 

his/her own knowledge structures which the translator must try to keep in mind while rendering a 

translation of a legal text from one language to another (Yu 2011:141).  

 

Textual comprehension exists when the reader can take control of that information to be 

able to successfully use it within the structures already in place. Everyone is in possession of 

these knowledge structures as they are formed though our experiences, knowledge, and 

intuitions. In essence, they entail what is known as schemata (Yu 2011:142). This means that the 

target text must be meaningful to the readers based on their preexisting schemata. The translator 

must analyze these factors pertaining to their language, sociocultural circumstances, and their 

very own legal system whether it be Common Law or Civil Law Tradition in order to carry out a 

translational process that produces an outcome or target text that will ensure reader intelligibility 

given all these various, defining factors. 
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3.3. Bridging the Gap or Duplicating the World in Legal Translation  

 

 

 As it can be seen, the translator is faced with numerous issues upon translating a 

legal text. Nonetheless, there are some issues that arise in legal translation that no longer deal 

with words that affect most importantly the translation process entirely. Linguistic and 

equivalence oriented approaches are no longer enough to resolve the main issues legal translators 

have to face. Translation between varying languages is already a complex task to be carried out. 

At this time, the nature of translating between two distinct legal systems which utilize different 

languages modify the typical translation task, and it consequently calls for issues related to the 

general purpose of the translation to be addressed which in the end shapes the overall outcome of 

the translation process. 

 

 As aforementioned besides their differing respective languages, Hispanic and 

Anglo-Saxon societies have divergent legal systems in place that raise the complexity level of 

the translation task. It is here when the translator must decide whether to bridge the gap or to 

make an attempt to duplicate the world based on the end goal. The approach decided upon can 

bring about various outcomes that could even result in a disservice to the target text reader if all 

factors are not carefully analyzed before translating a text, and if the translator has not acquired a 

functional layman’s knowledge of both legal systems at stake. 

 

 Before determining whether to bridge the gap or attempt to duplicate the world, 

the main issue is to determine what the purpose of the translation is and how to achieve it. The 

translator must be aware of the approach to be undertaken in order to make the target text 

intelligible for the target reader, yet also make him/her aware of the fact that the target text’s 
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purpose in the legal field is to help him/her understand the source text. The target text cannot 

stand on its own as it serves the function of a bridge between the reader and the source text 

belonging to a law system which is foreign to the reader. This is later explained in depth with the 

help of the Translation Brief and its defining factors which aid in establishing a function for the 

target text.  
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4. Translation/Linguistic Theoretical Background 
 

 

Even though translation studies is considered a fairly novel discipline, throughout the past 

few decades it has gained momentum by progressing and developing into a formal discipline 

with a significant theoretical basis. Some of the leading representatives of translation studies 

such as Christiane Nord, Hans J. Vermeer, Mona Baker, and Lawrence Venuti have set forth 

theoretical concepts and translation strategies that have propelled translation as a whole thus 

influencing all related research. These important translation figures’ theoretical contributions 

have without a doubt ignited the main objective behind this study as it intends to propose 

dethronement and divorcement as translation approaches to be potentially implemented in a 

specific translation field according to the ultimate purpose of the translation process. 

Establishing one of the two approaches as the appropriate one to be implemented in legal 

translation is the end goal herein.  

 

 

4.1. Lawrence Venuti: Domestication and Foreignization of Texts 

 

 

Even though this study aims to solely cover translation as it pertains to the legal field, it is 

of great benefit to look at how other translators have dwelled on similar approaches that have 

served as a way to assist in refining the very own found in this study. A renowned translation 

theorist and professor, Lawrence Venuti, whose work is highly analogous to this study’s main 

objective, explores two translation approaches known as foreignization and domestication which 

are quite comparable to dethronement and divorcement respectively. Notwithstanding, Venuti 

does not apply these two approaches to technical translation (legal, business, scientific, and 

medical) as it is the case with the latter in this study. 
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In Lawrence Venuti's work, The Translator's Invisibility, foreignization and 

domestication are focused around “literary translation [as it] has long set the standard applied in 

technical translation, and, most importantly for present purposes, it has traditionally been the 

field where innovative theories and practices emerge”. According to Venuti, technical 

translation, as opposed to literary translation, is in essence limited by the situational and 

linguistic factors as established by the demands of the text’s communicative function. On the 

other hand, the nature of literary translation allows the translator more freedom to experiment 

and make choices utilizing the most convenient translation approach according to the target 

text’s situational factors. Ultimately, “the choice of whether to domesticate or foreignize a 

foreign text has been allowed only to translators of literary texts, not to translators of technical 

materials” (Venuti 1995:41). 

 

Lawrence Venuti exposes the approaches of foreignization and domestication to strictly 

apply them to literary translation in a general sense which also includes philosophy and history 

amongst other genres. According the Venuti, the domestication method is considered “an 

ethnocentric reduction of the foreign text to target-language cultural values, bringing the author 

back home, and a foreignization method, an ethnodeviant pressure on those values to register the 

linguistic and cultural difference of the foreign text sending the reader abroad” (1995: 19).  

 

In other words, domestication could be interpreted as a method in which a target text is 

created to be a type of illusion in which the original text is forgotten and all differences between 

the source and target macro-text levels are entirely concealed. This approach is comparable to 

divorcement as it appears in this study as both result in a merely similar product which has been 
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transcreated to suit the needs of the target audience. Foreignization, however, establishes a 

separate precedent that does not conceal sociocultural differences or recur to an illusion, it 

intends to expose all differences and make the target reader aware that the target text is not an 

original text of its own. The translator has to herein indicate the foreign aspects of the source text 

in the target text in order for the reader to be challenged by the principles and values of the 

sociocultural context in which the source text originated.   

 

As Venuti states in his work, a translation should never be deemed the original work its 

progenitor is meant to be in the source language which is part of dethronement. A translation is 

in other words an ‘intervention’ that allows the target text reader access to the core of the 

original, intended message otherwise known as the source text in literary translation (Venuti 

1995:42). This is of great importance for the translation discipline in general particularly as it 

pertains to the legal field. It is beneficial to take Venuti's methods as possible points of reference 

as there are vast characteristics and demands shared in particular between the foreignization and 

dethronement approaches. In a way, foreignization possesses part of the basis for the application 

of dethronement to legal translation which is later on explained upon consideration of the legal, 

target text as a bridge between to differing legal systems.  

 

What Venuti calls an ‘intervention’ can be deemed one of the fundamental characteristics 

of dethronement in which the translated target text is meant to convey the information contained 

within the source text and the place it occupies in its respective macro-textual level according to 

the sociocultural and linguistic factors that determine its very own essence. Depending on the 

purpose of the target text in with the legal field, the translation shall not be perceived as a 
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transparent representation of the source text that originated from a foreign, parallel legal system 

under no circumstances. The nature of legal translation demands a translation approach in which 

the source text is dethroned in order to bridge the gap between two contrasting worlds that 

highlight differences thus imposing a challenge before the target text reader’s own schemata 

through the translator’s indication of the foreignness of the source text. Intelligibility is here 

obtained by dethroning the source text to an extent in which the reader comprehends that the text 

at hand does not conform to his/her sociocultural principles. In other words, it incites readers to 

attempt to understand what is foreign to them. 

 

4.2. Functionalist Theory & Skopos Theory 

 

 

Contrary to literary translation, non-literary or technical translation is highly conditioned 

by the immediate situational and pragmatic factors surrounding it as established by the 

commissioner. Technical translation is constrained by its commissioner and the purpose a text is 

assigned depending on the communicative function it is meant to achieve. Consequently, 

translation is driven away from predominantly linguistic and equivalence approaches to a 

function-oriented approach as postulated by Hans J. Vermeer in his Skopos Theory. Skopos, a 

derivation from Greek meaning purpose, is the term used by Vermeer to refer to the overall 

function of a translation taking into account the target sociocultural factors in place (Schaffner 

1998:236).  

 

 Skopos theory is the central focus of the functionalist translation theory which came 

about in Germany in the 1970’s. This theory views translation as more than a transcoding process 
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based on equivalences constrained by conventional source-text oriented approaches. It views 

translation as a type of human action, a complex human activity involving a purpose mirrored by 

the action of translating a text. Consequently, translation strategies are determined by the Skopos 

of the translation process. It is to say that unlike equivalence theories which placed all emphasis 

on the source text by employing equivalence theories, the target text now takes center stage as its 

ultimate function is what shapes the outcome of the translation process (Vermeer 2000:100). 

 

 Moreover, Vermeer establishes additional rules within his theory to achieve a functionally 

adequate translation outcome: the coherence and fidelity rules. The coherence rule states that 

“the target text must be sufficiently coherent to allow the intended user to comprehend it, given 

their assumed background knowledge and situational circumstances” (Schaffner 1998:237). 

Intratextual coherence is the matter at stake with respect to this rule. It addresses that target 

reader’s text intelligibility which means that the information contained in the text itself must be 

meaningful to the reader taking into consideration his/her existing schemata and situational 

factors.  On the other hand, the fidelity rule addresses intertextuality between source and targets 

texts. It “stipulates merely that some relationship must between the two once the overriding 

principle of skopos and the rule of coherence have been satisfied” (Schaffner 1998:237). 

 

As it can be perceived, translation is deemed by Vermeer as a communicative process 

involving several parties including the commissioner, the translator, and the target text addressee. 

Depending on the skopos of this communicative situation, the translation strategy is decided 

upon, and Vermeer’s model calls for the source text to be dethroned, and the translation centers 

around its adherence to the functional aim of the target text constrained by its commissioner and 
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general purpose (Munday 2001:87). 

 

 

4.3. Functionalist Theory - Translation Brief  

 

 

Translators enable communication to take place between members of 

different culture communities. They bridge the gap between situations 

where differences in verbal and nonverbal behaviour, expectations, 

knowledge, and perspectives are such that there is not enough common 

ground for the sender and receiver to communicate effectively by 

themselves (Nord 1997:43). 

 

 Based on the Functionalist perspective on translation, the Skopos, purpose, in due course 

determines the end product, otherwise known as the target-text.   The communicative purpose of 

a text, according to Christiane Nord, intends to guide the translator as the translation process is 

carried out. That purpose hovers over the translation process as the target text is rendered. In 

order to so, there are several linguistic and situational factors that give way to the final target text 

which ultimately fulfills a function that needs to take place in the target culture. 

 

As Christiane Nord states, "the success of a translation on how well it fulfilled the 

intention for which it was written means that its relation to the source text will necessarily 

become a secondary concern. The translation strategy chosen and therefore the relation between 

the two texts will be determined by the intention of the translation” (Nord 1997:32). The matter 

at stake in this case is the purpose behind the target text and what it is meant to achieve. The 
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relationship between the source and target texts retains importance, but it may indeed become a 

secondary concern as the intention receives primary status upon achieving its goal. In other 

words, the function of the source text is not always the same as the function of the target text 

therefore the translator has to analyze the source text and the target text to determine the purpose 

of each text. This may lead the translator to shift importance and dethrone the source text to 

fulfill the target text’s function and as a result ensure target-text reader intelligibility.   

 

According to Christiane Nord, “translating can be regarded as an intentional, 

intercultural, partly verbal communicative interaction involving a source text” (1997:44). It is to 

say that translation involves a transition in which there are various different agents who take part 

in interactive communication process which challenges the socio-cultural values and principles 

of the target text receiver with those of the source text. Ultimately, this interactive 

communication process is conditioned by the historical and cultural factors surrounding it (Nord 

1997:43).     

 

Consequently, translators are faced with the challenge of acting as mediators in the midst 

of this communicative process. This particularly applies to translators within the legal field who 

face the challenges imposed not only by trying to bridge the gap between two different 

languages, English and Spanish, and their diverging socio-cultural context, but also by trying to 

bridge the gap between their two respective law systems, Common Law and Civil Law Tradition. 

It is here more than ever when the translator must partake in the interactive communication 

involving the source text and the target text receiver. Due to the text receiver’s preconceived 

notions and own schemata influenced by his/her socio-cultural background, the translator needs 
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to bring the target text reader close to the law system which is foreign to him/her. In order to 

achieve this goal, the translator has to carry out an analysis of the source text and discover its 

intentionality and function. 

 

All texts in essence represent a communicative process; a communicative process with an 

intention behind its production and a communicative function to be fulfilled. The intention and 

function of a text are not necessarily the same as the intention behind a text is basically a text’s 

motive for production which is intends to deliver a text that is meaningful to its addressees. 

Translators are the producers of the target text therefore they must pay attention to this aspect as 

well as the intended function which could most likely change in order to fulfill the target text’s 

function (Nord 1997:45).  

 

It is without a doubt that this is one of the vital aspects of legal translation that the 

translator must be aware of at all times throughout the translation of a legal text. The intention 

and function of the legal target text are not congruent with those of the source text. This is due to 

the fact that any translation of a legal text, speaking in legal terms, is simply not legally binding. 

In other words, the source text is and remains the key to the resolution of a legal matter despite 

its translation, and it indisputably retains legal force. Indeed, it is translated for the parties 

involved to make sure they understand the legal issue, its ramifications, and its resolution.  

However, the translated legal document, the target text in this case, has no legal bearing, and it 

should not be submitted for legal interpretation as it is highly dependent on the source text.  
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Parting from this legal condition, it can be deduced that the target text’s function and 

intention will be quite different than those of the source text. The legal target text is produced by  

the translator to comply with the law to provide addressees with a document that they can read in 

their own language. Nonetheless, the function of the target text is to ensure intelligibility of the 

source text on behalf of the addressees in order for them to be aware of the fact that the target 

text is a mere offer of information intended to allow the reader to become acquainted with source 

text’s own legal system and to realize that it is not necessarily preexistent in their own schemata 

as it pertains to the original law system in place in their socio-cultural origins.  

 

 All these various factors that shape the legal text need to be defined by the translator, as 

proposed by Christiane Nord, by means of a Translation Brief. A Translation Brief is a general 

analysis of the source text and the target text that takes place before the translation process is 

begun to determine the intended purpose of the communication situation. A Translation Brief 

intends to define the overall conditions the translation process is subjected to thus ultimately 

determining the specific function the target text is meant to fulfill. The Translation Brief 

demands a side-by-side contrast analysis and careful consideration of the all the situation factors 

surrounding both source and target texts by defining the following aspects of each text: 

addressee(s), time and place of text reception, medium or format of transmission, motive for the 

production, and most importantly the function of the text as illustrated in the following graphic 

(Nord 1975:47-48). 

 

. 
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Fig. 1 Translation Brief (adapted from Nord 1975:47-48) 

 

 The implementation of the Translation Brief for the source and target texts before the 

translation process is begun allows for the overall translation approach to be determined whether 

it would involve divorcement or dethronement as defined in this study.  As aforementioned, the 

function of the target text does not correlate with the source text’s function when dealing with 

legal documents.  With that in mind, the translator must decide which approach will allow the 

function to be fulfilled.  
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4.4. Dethronement vs. Divorcement 

 

 

The foundations of the translation approaches set forth in this section are significantly 

influenced by the various relevant theories that have been dealt with in the theoretical 

background section. The aforementioned theoretical notions such as the Functionalist Theory, 

Skopos Theory, Schema Theory, Foreignization and Exoticism, and the implementation of the 

Translation Brief as a vital pre-translation tool have influenced the approach and the basis for 

application of dethronement and divorcement as translation approaches. The criteria established 

to give each approach potential consideration for their professional implementation in the legal 

realm have been formulated with said theories in mind whilst also being highly influenced by the 

translator’s very own professional experience working as a legal translator.  

 

 

Determining the approach to be implemented upon trying to bridge the gap between two 

distinct worlds is a demanding and challenging task for the translator. The translation process 

ultimately has a function to be fulfilled, and it is the translator’s responsibility to achieve that 

objective by determining the appropriate translation approach to be used in order to render a 

functional target text.  A text that is actually meaningful to the reader. 

 

As proposed by this study, the translator is bound to make a decision between two 

translation approaches that will influence the translation process in its entirety. On one hand, the 

translator can decide to divorce from the source text. Divorcement calls for all ties between the 

source and target text to be severed thus producing a newly, transcreated text of its own in which 

intratextuality overtakes whilst maintaining its invariant core, and sociocultural differences are 
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concealed ultimately embedding it entirely in the target culture’s macrotextual level. On the other 

hand, if the translator decides to dethrone the source text, dethronement will demand a shift of 

importance from the source to the target text whilst retaining its intent and purpose by 

simultaneously bringing attention and highlighting within the target text the existing 

sociocultural differences in which intertextuality is to be preserved. Nevertheless, both 

approaches must be further defined in order for the translator to implement them and decide 

which is the most appropriate for his/her working field. 
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4.4.1.      Dethronement 

 

Firstly, dethronement is an approach based on shifting importance and dominance from 

the source text and giving it to the target text. It includes the avoidance of loss regarding what the 

author said, and how he/she said it, without the need to explain the meaning contained already 

within the text itself. This approach intends to preserve the feel, emotion, and voice of the source 

text's author without resorting to the everlasting tensions caused by equivalences. Nonetheless, it 

requires that the translator venture deep into source text's textual level to try to mirror and 

achieve a similar effect in the target text. It calls for the preservation of pragmatic and situational 

factors that make the source text of interest and unique to the reader. In other words, the source 

text’s true intent and purpose otherwise known as the invariant core must prevail.  

 

This demands that the translator stay close to the source text, only as far as to preserve 

cultural aspects of the source text and to highlight them, in order to invite the reader to delve into 

another world and be aware of it. This ensures that an external reality is not created and that 

intertextuality between source and target texts is preserved even though it may become 

secondary to a certain extent, thus allowing the target text reader to comprehend the overall 

differences that inevitably exist. The translator has to herein stay true to the situational and 

stylistic factors of the source text in order to help the target text audience understand the source 

text itself.  Under various circumstances, dethronement serves as the basis for building a bridge 

between two distinct cultures and languages and all that they imply. The translator’s main job in 

this context is to convey what the original author said and how he/she said it, not what he/she 

meant, as the meaning must take care of itself and as such invite the target text reader to cross 

over that comprehension bridge onto new territories. 
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4.4.2.      Divorcement 

 

Secondly, divorcement is an approach applied to the translation task alluding to the 

severing of ties and an absolute detachment from the source text's pragmatic and situational 

factors whilst retaining the intention and the purpose found within it. Divorcement gives the 

target text a complete new voice of its own. In some instances, a certain degree of paraphrastic 

earnestness needs to be reached in order to produce an intelligible text in which omissions and 

additions are of the essence in order to help the target text reader understand the ideas hidden 

behind the words in the source text. That paraphrastic earnestness allows the target text reader to 

clearly perceive what is being said and how it is being said. The source text must be completely 

embedded into the target text culture which may, and in several cases, reach a modifying 

adaptation of the various situational and pragmatic factors that are part of the source text’s 

essence. 

 

 In order to make the text fully intelligible for the TT reader, a part of that very same 

essence found in the ST may need to be sacrificed to a certain extent to achieve intelligibility, 

thus creating a mere, external reality in which the target text can acquire true meaning for the 

reader. Divorcement is a translation approach applied in order to take the ST and embed it 

completely into the target culture to an elevated degree in which it attains a voice of its own. This 

entails losing several factors in order to preserve the original intention and the purpose yet 

convey them in such a way that the target culture accepts as its own by making intratextuality a 

primary concern. As a result of divorcement, a loss is bound to occur in translation as 

divorcement calls for a textual and cultural sacrifice in order to obtain text intelligibility.  
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The following table directly compares the side-by-side the effects of dethronement and 

divorcement when they are employed during the translation process: 

Table 1. 

Dethronement vs. Divorcement 

Comparison & Contrast 

 

Dethronement Divorcement 

 Shifts importance and dominance from 

the source text to the target text 
 Severs the ties  and implies an absolute 

detachment from the source text 

 Retains the source text’s invariant core  Retains the source text’s invariant core 

 Avoidance of loss regarding what the 

author said, and how he/she said it, 

without the need to explain the meaning 

contained already within the text itself 

 Reaches a certain degree of 

paraphrastic earnestness to attain 

intelligibility  giving the target text it a 

voice of its own 

 

 Mirror and achieve a similar 

effect/function of the source text in the 

target text with the intention to preserve 

its feel, emotion, and voice 

 

 May imply a modifying adaptation of 

the various situational and pragmatic 

factors that are part of the ST’s essence 

in order to help the TT reader 

understand the ideas hidden behind the 

words 

 Calls for preservation of pragmatic and 

situational factors 

 Calls for the ST to be completely 

embedded into the TT culture 

 Preserves and highlights cultural 

aspects of the source text 

 May conceal and rely on cultural 

equivalents 

 Ensures that an external reality is not 

created 

 

 Creates a mere, external reality in 

which the target text can acquire true 

meaning for the reader 

 Intertextuality between source and 

target texts is preserved yet becomes 

secondary 

 Intratextuality becomes a primary 

concern so the target culture accepts the 

TT as its own 

 Attempts to build a bridge between two 

distinct cultures and languages 

 

 A loss is bound to occur in translation 

as divorcement calls for a textual and 

cultural sacrifice in order to obtain text 

intelligibility 
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5. Methodology 
 

This study is performed mainly from the perspectives of translatology, the functionalist and 

Skopos theory, pragmatics, cultural communication, and contrastive linguistics in general. Above 

all, the functional nature of this analysis is driven by differences in differing law systems found 

in monolingual English and Spanish speaking societies. This is due to the fact that the purpose of 

the texts is to prevail over mere linguistic considerations under divorcement and dethronement. 

Theoretical and practical analyses of each document, whether it be a source or target text, are 

carried out in order to determine the approach that has been implemented during the translation 

process that resulted in a particular target text that has been used and still in usage. A continuous 

comparative and contrastive linguistic method based on functionalism is employed throughout 

the text analysis to show the effects dethronement and divorcement yield. 

 

The corpus of this study consists of two legal texts (Appendices 1 & 2) and their 

translations (Appendices 1b & 2b) into the target language. It includes both the source and target 

texts of a case file consisting of approximately 20,000 words and a legally binding agreement 

consisting of 1,300 words. These texts were taken from the English and Spanish speaking 

countries where Common Law and Civil Law Tradition are currently in place. These documents 

have been translated from English into Spanish, or vice versa, and they have been formally used 

in legal contexts and proceedings such as trials thus ensuring that they are objective and reliable. 

These two texts were analyzed were taken from legal proceedings such as trials and from other 

general documents used in the courts. 
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 First and foremost, one of the documents analyzed is an extensive case file (Appendix 1) 

in Spanish that originated from a Civil Law Tradition legal system that had to be later on used at 

trial as evidence and to form the plaintiff's argument in a Common Law context. This case file is 

from the country of El Salvador where Civil Law Tradition is the legal system in place and 

Spanish is the main language. This extensive text was chosen mainly due to the fact that the 

prevalent characteristics of case files vastly differ in Civil Law Tradition from those of Common 

Law countries, and they exhibit some of the contrasting basis for each law system.  

 

This Civil Law Tradition case file is an officially recognized legal document in El 

Salvador in which according to its law code the entire legal process is meticulously described in 

writing. This document has an extension of 49 pages, and it is fully written in Spanish. The 

relevance of this text for this study arises as it was used at trial in the U.S.A. in the state of 

Arizona where Common Law is the legal system in place, and English is the working language. 

It was used as evidence on behalf of the defendant who was an asylum seeker fleeing from her 

country, El Salvador, after her son had been physically mutilated and ultimately his death was 

caused by a high raking government official and his subordinates. The defendant testified against 

the government official in court which resulted in him being sentenced to time in prison. In order 

for the defendant to have a case and be granted refugee status, the case file from El Salvador had 

to be translated from Spanish into English to prove that the events that had occurred leading up 

to her son’s death and her testimony in court back in El Salvador meant that due to the high 

levels of crime and corruption there, the defendant could no longer return to her country of origin 

as her life would be in danger. 
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As this case file represented a vital part of the defendant’s case, the translator had to take 

the source text in Spanish and translate it into English (Appendix 1b) while keeping in mind the 

function to be fulfilled belonging to the source and target texts. In order to determine the 

translation approach to be used, a translation brief was used to analyze the texts and their 

situational and pragmatic factors as follows: 

 

Table 2. 

Case File (Civil Law Tradition Document) 

Translation Brief 

 

Source Text Analysis 

Addressees Courts of El Salvador, those involved in the legal process, 

and citizens of El Salvador 

Time and Place of 

Reception 

July 11
th

, 2002 

San Salvador, El Salvador 

Medium/Format of 

Transmission 

Official written document 

Motive for Production To serve as a record of the legal process 

Function To describe and explain the rationale behind the legal 

process carried out against the defendant for the crimes 

he committed and how the ruling was determined 

 

Target Text Analysis 

Addressees Arizona Superior Court judge and the defendant’s 

lawyer (legal experts) 

Time and Place of Reception Present 

Phoenix, AZ U.S.A 

Medium/Format of 

Transmission 

Written document 

Motive for Production To serve as foreign evidence at trial 

Function To prove that the victim’s relative testified at trial 

against a high ranking government official back in 

El Salvador which served as evidence to incriminate 

said official for a crime involving obvious 

corruption and abuse of power 
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In order to counteract the case file from a Civil Law Tradition system, a legal document 

which in fact exclusively belongs to Common Law is used as part of the corpus to analyze its 

translation from English into Spanish and its effect on the addressee. In Common Law, the Plea 

Agreement (Appendix 2), or simply the plea, is a document which is dealt with on a daily basis 

in courts in English speaking countries such as in the United States and England. This 

standardized legal document, which is basically a form that is filled out by the defendant and the 

defend counsel, is quite difficult for the non-English speaking defendant to grasp its content as in 

his/her schemata it is non-existent. In other words, the plea agreement does not exist in Civil 

Law Tradition thus bringing about several translation issues into light.  

 

 

In the United States, a Plea Agreement is a written contract between a defendant and the 

State. It is en essence a way to expedite the legal process as it consists of an offer made to the 

defendant to reduce or dismiss the charges against him in exchange for the defendant entering a 

guilty plea and giving up his right to a trial. In other words, if the County Attorney decides to 

offer a plea agreement and if the defendant accepts it, then the case is resolved in an expedited 

manner, and it does not go to trial to before a jury (Loos 2007:9). 

 

Upon translating the Plea Agreement into Spanish (Appendix 2b), the translator has to 

pay close attention and take into consideration the situational factors surrounding it. The 

translator must almost be prepared to bridge the gap between the defendant and the Common 

Law system in order for the defendant to try to grasp the concept of a plea which is foreign to 

him/her. Therefore, a translation brief must be done to analyze the source and target texts 

involved: 



38 

Table 3. 

Plea Agreement (Common Law Document) 

Translation Brief 

 

Source Text Analysis 

Addressees Arizona Courts, defendant being processed, prosecutor, 

and the defendant’s lawyer 

Time and Place of 

Reception 

Present 

Maricopa County, Arizona, U.S.A 

Medium/Format of 

Transmission 

Official written document 

Motive for Production To serve as a legal record of the agreement made between 

the State and the defendant 

Function To expedite a legal process by making an offer in which 

the defendant’s charges are reduced or dismissed in 

exchange for declaring him/herself guilt and giving up 

right to trial  

 

Target Text Analysis 

Addressees Non-English speaking defendant being processed 

Time and Place of Reception Present 

Maricopa County, Arizona, U.S.A 

Medium/Format of 

Transmission 

Written document 

Motive for Production To abide by the law by providing the defendant 

intelligible information according to Title VI of the 

USA Civil Rights Act of 1964   

Function To allow the defendant to understand the original 

Plea Agreement document that needs to be signed as 

it retains legal force despite its translation 

 

 Henceforth, each text will be analyzed on the basis of the previously established 

definitions of dethronement and divorcement as approaches of translation in the legal field in 

order to take a look at how each approach shapes the entire translation process and whether it 

fulfills its intended function in the end.   
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6. Textual Analysis and Discussion 
 

 

The following data analysis section will carry out a contrastive analysis of translations of 

legal texts by using either dethronement or divorcement as the main approach, or at times both, 

to show the contrasting effects when possible. In the case of the Plea Agreement, the nature of 

the legally binding document including the congruent addressee and place of reception of the 

source and the target texts allow the possibility to not only utilize dethronement but to also use 

divorcement as the translation as the contrasting approach. This is due to the text’s situational 

circumstances and the addressee, the Spanish-only speaking defendant, which allow the text to 

be entirely embedded into the target macrotext level and the local legal system. With regard to 

the Civil Law Tradition case file, dethronement is the only approached used. As a result of the 

text’s function to serve as foreign evidence at trial and its specific addressees, legal experts who 

are aware of the text’s legal nature that is derived from a foreign and parallel law system, it 

would be erroneous to try to divorce from the source text as it would void its function to serve as 

evidence at trial from a foreign country.  

 

In the end, dethronement and divorcement are used as the hovering translation 

approaches with the objective to illustrate side-by-side the ramifications each approach entails 

and which translation is most appropriate in current day in legal translation. Notwithstanding, the 

analysis will be carried out accordingly depending on the situational circumstances and the 

function of the Plea Agreement and the Case File as formerly established in their respective 

Translation Briefs (Tables 1 & 2). The examples in this section were chosen based on the legal 

ramifications involved if the translation were to be carried out without the text’s function and 

legal consideration in mind, and how they would affect the target text addressee. Due to space 
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limitations, a reduced number of examples is provided. Nonetheless, a full translation of each 

text is included in the appendix section. 

 

6.1. Plea Agreement  

 

The Plea Agreement (Appendix 2), as previously described in the methodology section in 

its respective Translation Brief (Table 3), is a text originally in English used in the courts of the 

State of Arizona in the U.S.A. which exclusively belongs to the Common Law system. This 

document was translated for the non-English speaking defendant from a Spanish speaking 

country while physically in Arizona’s jurisdiction. In other words, the time and reception of both 

source and target texts are identical.  

 

For the purposes of this section and accessibility reasons, source text extracts or 

fragments in English that are analyzed are followed by two diverging translation possibilities 

into Spanish: the translation categorized as (a) refers to the divorcement from the source text 

while (b) implies the dethronement of the source text; subscripts refer to specific terms’ position 

in the extract.  The first translation issue that is encountered upon producing a translation from 

English into Spanish of the Plea Agreement is its own name. As a Plea Agreement is not existent 

in Spanish speaking countries with Civil Law Tradition in place, there is no simple equivalent in 

Spanish. It could be potentially translation as follows: 

(1) Plea
1
 Agreement 

(1a) Declaración
1
 Preparatoria / Declaración del imputado (durante la fase de 

instrucción) 

(1b) Convenio Resolutorio
1 
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In translation, a common tendency is to always interpret a word unit from language “A” 

with the same word unit from language “B”, but that would lead to Plea Agreement (1) being 

translated literally as Acuerdo/Convenio de Súplica. Notwithstanding, in semantic terms by using 

the term súplica it is not congruent with the nature of the document itself, so it is discarded and 

not included as an alternative translation. As English is a language that often makes uses of 

ellipsis, the word plea in plea agreement in this instance is short of “plea of guilty” which 

alludes to the negotiation and acceptance of the settlement of a case as that is the function of this 

text.  

 

Another tendency is to try to divorce completely from the source text and recreate the 

source text based on equivalences found in the target text culture or, as a matter a fact, the target 

legal system in this case. As a common mistake, the translator may decide to find a functionally 

equivalent process in the target text’s legal system while trying to make the target text 

meaningful to the addressee. As a result, divorcement would lead to a translation into Spanish of 

plea agreement  for example as declaración del imputado or declaración preparatoria (1a) , as 

plea is often translated as declaración, which could be considered a similar proceeding found in 

Civil Law Tradition countries such as in Spain and Mexico respectively. However, attempting to 

use either of these terms as functional equivalent is a mistranslation as the target text receiver 

would perceive a Plea Agreement as a concept that is existent in his/her own schemata when in 

reality is not compatible. 
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On one hand, Plea Agreement is a negotiation between the State and the defendant in 

order to expedite the process and convict the defendant of a lesser crime while giving up a right 

to trial. On the other hand, even though this proceeding takes place almost as the same time as a 

Plea Agreement when the defendant has yet to be brought before the Court, during a declaración 

del imputado or declaración preparatoria (1a) the defendant may only admit responsibility and 

narrate a factual basis of the charges without resorting to any sort of negotiation of the charges. 

Consequently, by using divorcement the translator would attempt to duplicate the world instead 

of bridging the gap between the defendant and the foreign legal system.  

 

By employing dethronement, then the strategy to be used is meant to retain the cultural 

aspect of the source text by bridging a gap. As its definition stated, it is mean to shift importance 

and dominance from the source text to the target text in order to attain intelligibility yet retain the 

source text’s invariant core by assuring intertextuality between both texts thus not duplicating the 

world. This can be achieved by using paraphrasing and compensation that encompass the 

meaning within the source text. Given that the document’s title is an ellipsis of its own, a 

translation alternative would call for the translator to base the target text on the function of the 

source text which is this case is the key to the resolution of a legal case. In an effort to avoid 

equivalences between legal systems, Plea Agreement (1) is currently translated into Spanish in 

the Arizona Courts as Convenio Resolutorio (1b) thus avoiding false functional equivalents and 

highlighting the fact that this is a new concept that the target text addressee shall perceive as a 

target neologism nonexistent in his/her schemata.  
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As it can be seen, functional equivalents, although they may innately seem as an 

appropriate solution to a legal translation issue, represent a constant challenge for the legal 

translator as it is seen throughout the subsequent examples. In order to make use of them, all 

certainty regarding equivalent legal concepts between Civil Law Tradition and Common Law 

should be handled with great care and conviction if the translator is certain of the equivalence. 

The following example (2) illustrates how crime categorization and statutory law codes could be 

handled under each approach. 

 

(2) Plea
2
:   The defendant agrees to plead guilty/no contest

3
 to the following disposition 

of this case: Count 2 – Forgery, a Class 4 Felony
4
 in violation of ARS

5
 13 – 2001; 2002, 

701, 702 y 801 

 

(2a) Alegato
2
:   El acusado se declara / no se declara culpable

3
 en cuanto a: Una 

segunda acusación – falsificación, un delito grave
4
 de clase 4 en violación de 

ARS
5
 13 – 2001; 2002, 701, 702 y 801 

 

(2b) Declaración
2
:   El acusado se declara culpable/no lo contendere

3
 en cuanto 

a: Una segunda acusación – falsificación, un delito mayor
4
 de clase 4 en 

violación de los Estatutos Enmendados de Arizona (ARS por sus siglas en inglés)
5
   

13 – 2001; 2002, 701, 702 y 801 

 

Considering example (2), the translator has the option to either bring the text closer to the 

reader or the reader closer to the text. As it can be seen in translation (2a), divorcement results in 
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the concealment of the peculiarities of the source text (2) while relying on functional equivalents. 

In (2a), plea
2
 is now translated as alegato

2
 with the intention to refer to the foundation of the 

case although in reality the Spanish term refers specifically to the defense statement in Civil Law 

Tradition proceedings, no contest
3 

is paraphrased as no se declara culpable
3 

without 

contemplation of the meaning behind the no contest plea in Common Law,
 
and Felony

4
 is 

replaced by the functional equivalent delito grave
4 

which is a proper term of Civil Law Tradition 

assigned to aggravated crimes. 

 

 By contrast translation (2b), dethrones the source text by placing emphasis on the 

foreignness of its legal peculiarities. In (2b), plea
2 

is replaced by declaración
2 

to make clear that 

the defendant’s plea is therein expressed, and as way to emphasize foreignness no contest
3 

is 

substituted by the Latin term, no lo contendere
3
, which is used in Common law as a synonym. 

Even though it may raise the exoticism of the target text for the receiver, the intention is to 

exhort the reader to inquire regarding the meaning of the term. Also, Felony
4
 is replaced by 

delito mayor
4 

to avoid confusion upon the usage of the term delito grave
4
 as it is not a common 

concept shared by the legal systems at stake. Delito mayor
4
 in this instance represents a 

manipulation of hierarchically arranged semantic fields through the use of a superordinate which 

consists of a general word that “carries the propositional meaning of the meaning of each of its 

hyponyms [or specific words]” (Baker 1992:20).  

 

Lastly, translation (2b) adds an explicative extension to take care of the reference made to 

ARS
5
. As the Spanish speaking reader would not likely be aware of its meaning in English, by 

dethroning the source text the target text makes clear reference to ARS
5 

as Estatutos Enmendados 
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de Arizona (ARS por sus siglas en inglés)
5
. The additional explanation or note is due to the fact 

that it is a recurring acronym throughout that document which means that the reader will later be 

able to recognize it eventually bringing the reader closer to the text’s local legal system. It would 

be attempting to bridge the gap of comprehension between the reader and the legal peculiarities 

of the source text. 

 

In the same way, it is imperative to expose the gravity of the mistranslation of legal 

concepts. As divorcement focuses on intratextuality and tentative functional equivalents between 

legal systems to achieve reader intelligibility, it can easily create an illusion for the target text 

receiver. In other words, upon reception of the target text the reader’s schemata will lead him/her 

to interpret the legal concepts involved in the text as if they were the same concepts existent in 

his/her country’s legal system. Instead of aiding the reader to comprehend the source legal text 

through the target text, divorcement would create a disservice for the defendant as he/she would 

not comprehend the legal implications involved according to the local legal system. Considering 

the following example which illustrates a discrepancy in the different translations:  

 

(3) Probation
6
 is / is not available. Restitution of economic loss to the victim and waiver 

of extradition for probation revocation procedures are required.  

 

(3a) Se concede / no se concede la libertad condicional
6
. Se requiere la 

restitución de las pérdidas económicas a la víctima y prescindir de la extradición 

para procedimientos de revocación de la libertad condicional. 
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(3b) Se concede / no se concede un régimen probatorio
6
. Se requiere la 

restitución de las pérdidas económicas a la víctima y asimismo la renuncia a la 

extradición para procedimientos de revocación del régimen probatorio. 

 

 The main issue encountered in example (3) is the incompatibility of the concept of 

Probation
6 

as it is proper of Common Law, and it does not fully coincide with the concept of 

libertad condicional
6 

in Spanish. As defined by Black’s Law Dictionary, probation “allows a 

person convicted of some minor offense (particularly juvenile offenders) to go at large, under a 

suspension of sentence, during good behavior, and generally under the supervision 

or guardianship of a probation officer” (BLD n. 2. d.). However, libertad  condicional is granted 

to a defendant during the end of his/her sentence in prison by allowing him/her to abandon prison 

under conditions of good behavior In due course, the defendant who reads the divorced text (3a) 

will entirely misunderstand that concept of probation meaning that comprehension of the legal 

process brought before him/her is unclear. As result, in a way to compensate for lack of legal 

transference, in translation (3b) régimen probatorio
6 

takes on the meaning of the source term 

probation
6 

without resorting to the duplication of meaning as seen in the divorcement example 

(3a).  

 

This recurring issue is one to be seen throughout the Plea Agreement as the decision to 

bridge the gap or duplicate the world is constantly being brought up by the very own legal 

concepts found within the text. Moreover, the target text’s function and the legal considerations 

of the source text must always prevail due to the nature of the text as the repercussions of using 

http://thelawdictionary.org/good-behavior/
http://thelawdictionary.org/guardianship/
http://thelawdictionary.org/probation-officer/
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false, legal equivalents can have negative ramifications on the defendant.  Consider the following 

exemplary reoccurrence: 

 

(4) This agreement serves to amend the complaint or information
7
, to charge the offense 

to which the Defendant pleads, without the filing of any additional pleading
8
.  

 

(4a) Esta declaración enmienda la querella
7
 que presenta la ofensa a la cual se 

declara el acusado sin la necesidad de declaraciones adicionales
8
.  

 

(4b) Este convenio enmienda la acusación
7
 que presenta la ofensa a la cual se 

declara el acusado sin la necesidad de pedimentos adicionales
8
.  

 

 The complexity of the translation is elevated in this example as the source text can be 

perceived as convoluted thus requiring the translator to analyze the text judiciously. Initially, 

complaint or information
7
 are mentioned as being amended without the need to file additional 

pleading
8
. For purposes of reader intelligibility, a reduction can take place upon translating 

complaint or information
7 

into Spanish as it is done using both translation approaches in (4a) and 

(4b). Nevertheless, it is seen how divorcement reduces these terms in translation (4a) to a false 

functional equivalent, querella
7
, which once again creates friction between the source and target 

legal terms. When the non-English speaking defendant reads the term querella
7 

as part of the 

Plea Agreement, he/she interprets it according to its original function according to Civil Law 

Tradition. Therefore, it is a possibility that the defendant may end up believing that querella
7 

is 

also proper of Common Law while erroneously attributing to it the same legal function.  In order 
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to find a safe term that will avoid the creation of this false legal illusion, a reduction process 

leads to translation (4b) in which acusación
7
 is the Spanish term used as a superordinate to 

dethrone the source text to take care of the meaning and prevent the legal misinterpretation of the 

term.  

 

With regard to determining the meaning behind the filing of any additional pleading
8 

in 

the source text (4) for it to be translated, this requires some familiarity on behalf of the translator 

with the plea agreement process itself.  As its function is essentially to expedite the legal process 

in general, the translator must bare that in mind. In order to maintain uniformity and intratextual 

coherence at a microtextual level, divorcement (4a) would render the filing of any additional 

pleading
8
 as la necesidad de declaraciones adicionales

8
. Once again, the issue is surrounding the 

word plea and the intention to recreate its meaning using the word declaración in various 

instances. By contrast, dethronement (4b) would try to compensate for the meaning loss by 

employing a hyperonym encompassing possible processes and rendering it as la necesidad de 

pedimentos adicionales
8
 which retains the invariant core of the source text message and conveys 

it appropriately to the receiver.  

 

As one of the major issues in legal translation, the creation of an external reality for the 

receiver of a legal text by means of dethronement and divorcement is bound to impose additional 

challenges for the translator. This is particularly relevant when dealing with concepts that are 

exclusive to certain legal systems which are almost impossible for others to grasp. A 

quintessential example of this phenomenon in legal translation is the Common Law concept 

known as probable cause which is defined in Black’s Law Dictionary as the “facts and evidences 
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that lead many to believe that the accused actually committed the crime. A probable cause is not 

a fail proof evidence as it only provides enough grounds to deem the convicted guilty of the 

crime, and thus to arrest and put the accused to trial” (BLD n. 2. d.). This is a proper concept of 

criminal law in particular as it pertain the U.S.A. which is not a part of a monolingual Spanish 

speaker’s schemata thus increasing complexity for the target text receiver as illustrated 

henceforth.  

 

(5) If the defendant is charged with a felony, he hereby waives and gives up his rights to a 

preliminary hearing
9
 or other probable cause

10
 determination on the charges to which he 

pleads.  

 

(5a) Si al procesado se le acusa de un delito grave, por la presente renuncia a sus 

derechos a un proceso sumarial
9
 o a otra forma de determinación de la causa 

probable
10

 de los cargos a los cuales se declara.  

 

(5b) Si al procesado se le acusa de un delito mayor
8
, por la presente renuncia a 

sus derechos a una audiencia preliminar
9
 o a otra forma de determinación del 

motivo fundado
10

 en los cargos a los cuales se declara.  

 

Example (5) exhibits two potential challenges for the translator: preliminary hearing
9
 and 

probable cause
10

.  Again, the translator must here attempt to take into account the pragmatic and 

situational factors of the source and target texts in order to preserve and highlight cultural 

aspects of the source text by means of the target text. As translation (5a) shows, divorcing from 



50 

the source text will entail adapting it and embedding it completely into the target reader’s 

culture. By using this approach, divorce (5a) renders preliminary hearing
9 

as proceso sumarial
9
 

due to the resemblance between the two processes in Common Law and Civil Law Tradition 

respectively. However, they do not represent an identical legal process. Now, by means of a 

literal translation, divorcement literally translates probable cause
10

 as causa probable
10

, yet this 

creates an external reality for the target text receiver that may be concealing important aspects 

of the source text that are not conveyed through the target text, and that may affect the outcome 

of the defendant’s case in the end.  

 

On the contrary, dethronement (5b), upon trying to bridge a gap of comprehension, 

renders preliminary hearing
9 

as audiencia preliminar
9 

as it is not specific to a legal system and 

conveys a broad idea. With respect to probable cause
10

, dethronement calls for a translation 

which mirrors to a certain extent the source text’s effect and function. In order to avoid 

functional equivalences, motivo fundado
10 

is an alternative that is used to refer to the facts 

behind the reason to believe the defendant is at fault regarding a specific crime.    

 

As a way to conclude the textual analysis of the Plea Agreement, the last example to be 

examined is one that encompasses some of the strategies used in rendering a translation taking 

into account the pragmatic and situational factors as formerly established in the Translation 

Brief regarding the source and target texts’ diverging functions. By considering this last extract 

from the Plea Agreement, some of the most prominent characteristics of the translation 

approaches in this study can be applied: 
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(6) Unless this plea
11

 is rejected by the court or withdrawn by either party, the Defendant 

hereby waives and gives up any and all motions, defenses, objections, or requests
12

 which 

he has made or raised, or could assert hereafter, to the court’s entry of judgment against 

him and imposition of a sentence upon him consistent with this agreement
13

.  

 

(6a) A menos que el tribunal rechazare esta declaración
11 

o que cualquiera de las 

partes se retractare, por este medio el acusado renuncia a sus derechos con 

respecto a toda moción, defensa, oposición o petición
12

 que ha presentado o que 

pudiere declarar de ahora en adelante después del fallo del tribunal en contra de 

él y la imposición de la pena según este acuerdo
13

. 

 

(6b) A menos que el tribunal rechazare este convenio
11

 o que cualquiera de las 

partes se retiraren del mismo, por este medio el acusado renuncia a sus derechos 

con respecto a todo pedimento
12

 que ha presentado o que pudiere declarar 

posteriormente al fallo del tribunal en contra de él y la imposición de la pena 

según este convenio
13

. 

 

 Plea
11

 is once again an issue in example (6) as its meaning can vary depending on the 

context within the whole legal document. On one hand, divorcement (6a) immediately renders 

the term as declaración
11

 and disregards how the source text (6) actually refers to the plea as an 

agreement
13 

at the end of the sentence thus creating semantic incoherence within the same 

paragraph. On the other hand, dethronement (6b) retains uniformity through the constant usage 
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of convenio
11&13 

at the beginning and at the end of the sentence thus avoiding further confusion 

and incoherence for the target text reader.  

 

In an effort to avoid duplicating the world and achieving higher intelligibility, translation 

(6b) illustrates how a list of proceedings can be summarized through reduction instead of 

struggling to find functional equivalent. Example (6) makes reference to motions, defenses, 

objections, or requests
12 

and translation (6a) assumes the responsibility of translating each and 

one of these legal terms as moción, defensa, oposición o petición
12

 by relying on the tensions as 

usual created by equivalences despite the differences between legal systems. Translation (6b) 

groups the aforementioned related aspects by means of the superordinate, todo pedimento
12

, in 

order to put to rest said tensions of equivalence and highlight that fragment in case the reader 

does not understand it and needs further clarification which can be provided by his/her legal 

counsel.  

 

Throughout this analysis, the translation goal has been to meet the target text’s function 

as established in the Translation Brief (Table 3) and to bridge the gap between the Spanish only 

reader coming from a Civil Law Tradition culture and the Common Law legal source text which 

is foreign to him/her. Due to the legal nature of the Plea Agreement and the circumstances 

surrounding its translation into Spanish, it is imperative to treat the target text with great caution 

and to attempt to produce the translation with clarity in mind, so the function is achieved 

securing intelligibility on behalf of the target text reader without resorting to the creation of an 

illusion by means of equivalences between legal structures.  

 



53 

Nonetheless, this does not mean that the translator must go as far as to explain the 

meaning contained within the words. This is the job of the defendant’s legal counsel as it would 

be the norm in a monolingual legal setting. By employing dethronement as a translation 

approach, the target text should allow the meaning to take care of itself without the need to 

explain it although it is part of the translator’s task to bring attention to the foreign peculiarities 

of the text in order to highlight them for the reader who is foreign to the judiciary realm in 

place.  
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6.2. Civil Law Tradition Case File 

 

 

The second legal text that is herein analyzed is a Case File from a trial court in a Spanish 

speaking country in which Civil Law Tradition is the system in place (Appendix 1). As 

previously described in the methodology section in its translation brief (Table 2), it is a text that 

was originally produced in Spanish as a result of a murder trial that took place in El Salvador. 

Years later, it had to be used as evidence on behalf of the victim’s mother at court in the State of 

Arizona in the U.S.A. which exclusively utilizes the Common Law system. This document was 

translated for the non-Spanish speaking judge presiding over the case, the defendant’s lawyer, 

and other parties from the court involved in the legal proceeding. For the purposes of this section 

and accessibility reasons, source text extracts or fragments in Spanish that are analyzed are 

followed by a translation into English categorized under the same number, and the subscripts 

found in the extract refer to specific terms’ position in the translation and vice versa which are 

immediately referred to in the discussion.  All personal information in the extracts has been 

omitted due to confidentiality reasons hence the use of the letter ‘X’ throughout the analysis. 

 

 This case file is of particular interest to this study as its structure, the reasoning behind it, 

and the approach taken to write it are proper of Civil Law Tradition and contrast the basis of 

Common Law. This document exemplifies the written systematical and formal methodological 

codification of the law and the deductive reasoning used to classify the law accordingly (Apple, 

and Deyling 1995:26). Due to the extensive nature of the case file, only certain fragments are 

analyzed. In particular these fragments have been chosen as a result of the recurring translation 

techniques they demand. 
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As opposed to the analysis of the Plea Agreement which is performed from both the 

dethronement and divorcement perspectives, and as it has already established a precedent, this 

legal document will only be analyzed using the dethronement approach abiding by  the target 

text’s time and place of reception, function, and addressees (See Table 2). In other words, the 

target text addressees are legal experts (judges, lawyers, etc.) who are aware of the 

incompatibilities between Common Law and Civil Law Tradition and that recognize the function 

of the target text as it will be used as evidence at trial; thus there is not a need to attempt to 

duplicate the world. Also, its time and place of reception is no longer El Salvador in 2002 as it is 

now the U.S.A. instead during present day.  Firstly, let us consider the first paragraph of the Case 

File in order to begin examining its stylistic characteristics and legal peculiarities: 

 

(1) Visto en juicio oral el presente proceso penal, identificado con el número 

XXXX, que se instruye en contra del señor XXXX, quien es de cuarenta y nueve 

años de edad, salvadoreño, originario de San Sebastián, San Vicente, nació el día 

dieciocho de septiembre de mil novecientos cincuenta y dos, hijo de XXXX y 

XXXX, acompañado con la Señora XXXX, empleado, residente en Urbanización 

Venecia, calle principal, número XX, Soyapango; por la comisión de los delitos 

calificados definitivamente como HOMICIDIO AGRAVADO EN GRADO DE 

TENTATIVA
1
, previsto y sancionado en los Artículos 128, 129, No.8, 24 y 64 del 

Código Penal
2
, y PRIVACIÓN DE LIBERTAD

3
, previsto y sancionado en el art. 

148 CP, ambos en prejuicio de XXXX, quien fuera de veintiún años de edad, 

soltero, estudiante, y del domicilio de Ayuxtepeque (1). 
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(1) The present trial, number XXXX, has been initiated against Mr. XXXX for 

having committed the crimes classified as AGGRAVATED ATTEMPTED 

HOMICIDE
1
, as set forth and sanctioned by Articles 128, 129, 8, 24, and 64, and 

UNLAWFUL RETENTION
3
, as set forth and sanctioned in article 128 from El 

Salvador’s Penal Code
2
. The defendant is forty-nine years old, Salvodorean, born 

on the 18
th

 day of September, 1952, in San Sebastian, San Vicente, son of XXXX 

and XXXX, partnered with XXXX, employed, and resident of Urbanizacion 

Venecia, Calle Principal #XX in Soyapango. Both crimes were committed against 

XXXX, who was twenty-one years old, single, a student, and resident of 

Ayutuxtepeque (1). 

 

With regard to legal considerations, in this instance the source text (1) places emphasis on 

two concepts referring to the crimes that were committed against the victim. These two crimes 

are classified under El Salvador’s legal code as Homicidio Agravado en Grado De Tentativa
1 

and 

Privación de Libertad
3
. Potential functional equivalents using Common Law terms could be used 

to try to simulate the source text, but that would not serve the function of the target text. Instead, 

superordinates that can provide a similar effect to that of the source terms can be used. 

Aggravated Attemped Homicide
1 

and Unlawful Retention
3 

respectively are two possibilities that 

can take care of source concepts’ meaning. As a way to ensure further comprehension of these 

legal concepts, dethronement calls for preservation and highlighting of source text cultural/legal 

peculiarities which leads Código Penal
2 

to be translated as
 
El Salvador’s Penal Code

2 
by means 

of specification which raises awareness of the origins of the source text. In essence, it is an 

invitation for the reader to look at El Salvador’s legal code if more information is to be needed.  
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Even though the dethronement approach is not meant to provide practical linguistic 

guidelines for the translation process, it is important to note that a recast of information tends to 

be involved in translations from Spanish into English. This calls for a dethronement of the text 

organization. This is due to the convoluted and complex deductive writing involved in the Civil 

Law Tradition realm. Consequently, it is to no surprise that the translator must at times make an 

effort to improve the organization of the information from the source text to achieve target text 

intelligibility in the inductive mind of the pragmatic English speaking reader. This is illustrated 

in the above example as the target text (2) divides the source information contained in a one-

single-sentence paragraph (1) into a two-sentence paragraph by recasting the information and 

grouping it together accordingly; first as information regarding the crimes and second as 

information with respect to the parties involved.  

 

Upon attempting to bridge a gap between two distinct legal systems, proper names of 

specific institutions and legal processes and concepts can impose a challenge while avoiding to 

resort to functional equivalents in order to make the reader conscientious about the foreign legal 

system involved. The following extract shows how names given to courts and processes in a 

legal system may be handled: 

(2)…asimismo ser ordenó remitir las actuaciones judiciales a los Juzgados de 

Instrucción
4
 de Ilopango; posteriormente se dio la presentación del dictamen de 

acusación ante el referido Juzgado…la cual motivó la celebración de la 

Audiencia Preliminar
5
 por aquel Juzgado…(3). 
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(2) By default, it was ordered that the legal proceedings be referred to the Pre-

Trial Investigation Court
4
 of Ilopango. Subsequently, the accusation report was 

filed before the mentioned court…. It led to a Preliminary Proceeding
5
 by that 

court...(2-3). 

 

 At first sight, Juzgados de Instrucción
4
 should signal a red flag for the informed legal 

translator. This title, in Civil Law Tradition countries, refers to a specific type of legal institution 

that carries out crime investigations a priori. There is no equivalent institution in Common Law 

countries therefore a descriptive equivalent not based on already established legal concepts 

should be used. Pre-Trial Investigation Court
4
 is a translation possibility that conveys the 

primordial function of the court involved in the source text which is foreign to the target text 

reader. Similarly, Audiencia Preliminar
5
 could be potentially confused for Preliminary Hearing 

which is proper of Common Law specifically as it pertains to the Plea Agreement. In order to 

avoid misunderstandings, Preliminary Proceeding
5 

can serve as the translation for Audiencia 

Preliminar
5
 as they share similar, general semantic fields. 

 

 On another note, for the sake of bringing the reader closer to the source text and 

highlighting its proper legal peculiarities, dethronement calls for a similar effect to be achieved 

or mirrored in the target text.  Due to the historical basis of Civil Law Tradition and the Roman 

influence, Latin is without a doubt ubiquitously present throughout the legal source text in 

Spanish. Therefore, the dethroned target text should mirror this aspect given that the expected 

target text reader in this case is to be a legal expert. It is then implied that the legal expert has had 

certain exposure to Latin as it is also present, although not to the same extent, in Common Law. 

These instances illustrate its use: 
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(3) Para explicar la tentativa normalmente se acude a señalar lo que es el “iter 

criminis”
6
, es decir el proceso del delito… (4). 

(3) In order to explain the attempt, the concept of “iter criminis
6
” is normally 

used. It means that the process of the crime… (7). 

 

(4) En el delito doloso
7
, no se pena sólo la conducta que llega a realizarse 

totalmente o que produce el resultado típico…(9) 

(4) In a crime committed with ‘dolo’
7
, it not only sanctions the behavior that fully 

produces the result according to the classification of the crime…(5) 

 

(5)…toda persona responsable penalmente de un delito o falta, lo es también 

civilmente, estableciendo como requisito indispensable (sine qua non) que del 

hecho se deriven daños o perjuicios, ya sean éstos de carácter moral o material 

(36). 

(5)… any person criminally responsible for a crime or an offense is also attributed 

civil liability if the essential requirement is established (“sine qua non”)
8
 that 

damages must be derived from the incident whether they are of moral or material 

nature (19).  

 

As it can be seen in these examples, these loan terms from Latin are a way to highlight 

the foreignness of the source text thus focusing the target text addressee’s attention on said 

aspects.  By the same token, this can also be applied to cultural and regional aspects of the source 

text in order to build a bridge between cultures in this respective. Given that the case file being 
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analyzed is from El Salvador, throughout the text that are numerous references made to local 

aspects such as common names of places, streets, and in particular to a gang:  

 

(6) Que por las declaraciones vertidas en la vista pública, y de acuerdo a 

la experiencia me indica que este hecho grave es un resabio de la práctica nefasta 

de torturar a personas detenidas, esta práctica que en décadas pasadas se 

realizaba a los detenidos llamados presos políticos, resabio que al parecer sigue 

en este caso y en mi opinión hoy se extiende a las personas detenidas o supuestos 

implicados en actividades de pandillas como la organización denominada 

“maras”
9
 vinculados con la comisión de delitos comunes especialmente contra el 

patrimonio (44).  

 

(6) Due to my own experience and declarations at trial, I have come to 

realize that this severe incident is an immoral habit of the ill-fated practice that 

involves torturing persons under arrest. In past decades, said practice was 

implemented against arrested persons known as political prisoners. This immoral 

habit is still practiced, and it has carried onto this case. In my opinion, it is today 

applied to anyone who is under arrest or to whomever is accused of involvement 

in gang activity such as in the case of the organization known as “Maras”[Mara 

Salvatrucha youth gang]
9
 who are linked to common property crimes (22). 

 

The reference made to a specific gang from El Salvador in extract (6) may play a key role 

in the target text reader’s ability to comprehend the case and events that led up to the crime as 
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described throughout the case file. As the source text only uses the gang’s shortened name, 

Maras
9
, further explanation is necessary in the target text to allow the reader to gain 

intelligibility and cultural sensitivity. An expansion of meaning and additional information must 

at times take place, so that the target receiver can wrap his/her mind around the social 

consequences surrounding the aforementioned gang. In order to achieve this intended goal of 

dethronement, the target translation may involve including an expansion of the gang’s name and 

description in brackets as follows: “Maras”[Mara Salvatrucha youth gang]
9
.  

 

It is in this way that a gap is bridged. Subsequently, the target text reader is brought 

closer towards the source text’s socio-cultural factors and situational circumstances as his/her 

schema is challenged by new knowledge derived from the source text yet conveyed though the 

target text. The dethronement translation approach hovering over the translation process that 

produced the target texts involved in this study intends to fulfill a specific function depending on 

each text. Nonetheless, in the end it influences the translator’s task by emphasizing the foreign 

peculiarities of a text in order to highlight them for the reader who is foreign to the judiciary 

realm in place in an attempt to comprehend that the target text cannot simply stand on its own as 

there is an undeniable intertextual relationship between the target text that is being read and the 

source text which is undoubtedly the original, elemental offer of information.  
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7. Conclusion  
 

The phenomenon of translation has inevitably acquired significant importance throughout 

time as its application is undoubtedly essential for communication among diverse speech 

communities around the world. Translation entails an interlingual and intercultural transfer that 

consist of communicating in a different language what is contained within a message and how it 

has been originally said without disregard to the surrounding pragmatic and situational factors 

that are contained within a text with the intention to achieve a specific function.  

 

In the legal translation discipline, translators have to undertake the complex task of not only 

translating from one language to another, but they also must expose and be aware of the 

differences and similarities of unique systems of social organization such as Common Law and 

Civil Law Tradition legal systems. Due to the nature of law, translators must have a certain 

domain over the legal peculiarities that set one parallel legal system apart from another as said 

systems exist to comply with the needs of a community and to adapt to its current circumstances; 

they are simply not equivalent legal systems. It is then the legal translator’s duty to be able to 

manipulate language in order to mirror how these law systems approach reality thus influencing 

how the language that is employed to put them into place is modulated. 

 

Hence, this study aims to establish an appropriate approach to be used in legal translation 

dealing with Common Law and Civil Law Tradition legal systems currently present in English 

and Spanish speaking countries. According to the criteria established for dethronement and 

divorcement reliant on the various translation theories that served as a basis and after the text 

analysis carried out in this study, dethronement proves to supersede divorcement in bridging the 
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gap between the target text recipient and the foreign, judicial realm at stake. Dethronement 

succeeds in mirroring the effect of the source text while fulfilling the overall translation process 

function. It manages to bring the reader closer to the source text by placing emphasis on its 

foreign peculiarities. Nevertheless, dethronement, despite the shift of importance from the source 

text to the target text, respects the source text’s legal considerations that must always prevail by 

ensuring intertextuality which in the end fulfills the target text’s function.  

 

Divorcement, in contrast, achieves a different effect and function upon rendering the target 

text. It leads to the creation of an external reality in which all ties to the source text are severed to 

create an illusion for the reader. This illusion is completely embedded into the target macrotext 

level by relying on equivalents to conceal all foreign aspects. It may go as far as to sacrifice 

cultural and legal considerations proper of the source text to achieve intelligibility on behalf of 

the target addressee as if the text at hand were proper of the target sociocultural context. 

Notwithstanding, in no way is this study meant to discredit the divorcement approach. On the 

contrary, divorcement is analyzed in this study to exemplify the potential effects that it could 

have on translation in general and its ramifications in contrast with dethronement therefore 

justifying the use of the former instead of the latter solely with respect to the legal realm. 

 

As the multifaceted field of translation has progressively become a well-established 

academic discipline, it intrinsically encompasses in an interdisciplinary manner other fields such 

as philosophy, linguistics, communication, literature, business, science, and the legal field as 

seen in this study. Nonetheless, translation is still in process of being exploited form an academic 

standpoint. New theories, old theories that are further validated or at times refuted, novel 
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methodologies, and innovative strategies are constantly being examined which is what this study 

purposefully intends to do in order to contribute to the field of translation. In particular as it 

pertains to legal translation, the intention is to propose dethronement as the optimal approach to 

be implemented in that field and indirectly, divorcement, as an approach that could be potentially 

applied to other translation fields depending on the purpose of the translation process. 

 

This underlying objective of this study is ultimately to contribute to establishing 

translation methodologies for unexplored grounds in the fairly novel and progressive discipline 

of translation. In particular, this is in regard to herein established concepts of divorcement and 

dethronement that hover over the translation process as a whole and their application to a large 

array of legal text types including the ones analyzed in this study. Moreover, a part of this 

underlying objective is the future potential adaptation of these translation approaches to other 

professional fields which could be of interest to translators, translation students, lawyers, 

linguists, and scholars among others.   

 

 In light of this study, the ulterior motive behind it is that it will serve as a catalyst in 

order to ignite future studies to keep establishing effective translation approaches thus helping 

ground this multifaceted and interdisciplinary discipline of translation in the academic world. 

In the end, the intention is to provide new grounds for research in Translation Studies to 

implement similar approaches as dethronement and divorcement whether it is to bridge the gap 

or to duplicate the world in an effort to fulfill the function translation is meant to achieve.  
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APPENDIX 1b 
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Ref. 195-1-2001 

FOURTH TRIAL COURT, San Salvador, at 4:00p.m. on the 11th day of July, 2002. 

 

 The present trial, number 195-1-2201, has been initiated against Mr. XXXX for having 

committed the crimes classified  as AGGRAVATED ATTEMPTED HOMICIDE, as set forth 

and sanctioned by Articles 128, 129, No.8, 24 and 64 in the Penal Code, and UNLAWFUL 

RETENTION, as set forth and sanctioned in article 128 of the Penal Code. The defendant is 

forty-nine years old, Salvodorean, born on the 18
th

 day of September, 1952, in San Sebastian, 

San Vicente, son of XXXX and XXXX, accompanied by Maribel de Paz Rivas, employed, and 

resident of Urbanizacion Venecia, calle principal #24 in Soyapango. Said crimes were committed 

against JIMMY HERNAN DE LA O, who was twenty-one years old, single, a student, and 

resident of Ayutuxtepeque. 

 

 The trial was conducted under the undersigned Judges, Attorneys XXXX, XXXX, and 

XXXX as an Alternate Judge. The trial was presided over by the judge mentioned first as 

President as established in Articles 53 including 1° , N° 1°  and 15 of the Procedural Penal Code 

in relation to article 128, 129 No. 8, 24, 68, and 148 of the Penal Code. 

 

 The proceedings convened at 9:00a.m. on the 26
th

 day of June of the current year. 

According to the resolution declared at 10:40a.m. on the 2
nd

 day of October, 2001, the discussion 

was initiated on this day at 10:00a.m. and was suspended at 3:15p.m. the same day continuing on 

the 4
th

 day of the same month. The discussion was closed at 12:30p.m. At that time, the court 

proceeded to deliberate by announcing its decision at 10:00a.m. on the 5
th

 day of July. The 

parties were called on the time and date formerly indicated at the beginning of this sentence for 

the reading as regulated according to Article 358 of the Procedural Penal Code. 

 

 The intervening parties are: as representative of the nation's Attorney General, the 

attorneys XXXX and XXXX, and as the defendant's Private Defense Counsels, the attorneys 

XXXX and XXXX. 

 

THEREFORE: 

 

1. DESCRIPTION OF THE ACCUSING FACTS 

 “On November 10
th

, 1998, at around 8:00p.m., the young man, XXXX, was inside the 

Soyapango Municipal Market. He was carrying a car tire on his way to the house where he 

resided when some security guards stopped him and reported a presumed theft to the local police. 

After some time went by, Sub-inspector XXXX arrived at the market accompanied by Agent 

XXXX who took control of the situation and proceeded to take Mr. XXXX with them to the local 

police station together with the tire. When XXXX was at the local police station, he was 

interrogated regarding his personal information, and he also provided his home telephone 

number. Then, the agents communicated via telephone with the young man's mother, XXXX. 

They informed her that XXXX was at the local police station, and that she had to pick him up, 

but in order to release him to her she would have to pay a fine of 500 Colones. Subsequently, 

they handcuffed the young man to a bench where he remained in the same position for a period 
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of approximately three hours. Thereafter, one of the police agents asked him where the owner of 

the tire lived, and Jimmy answered that the owner lived in Colonia Guadalupe of Soyapango. 

The Police Sub-Director, XXXX, gave an order to Sub-Inspector XXXX along with agents: 

XXXX, XXXX or XXXX, and XXXX who had just arrived at the base after finishing their 

mandatory shift outside of the premises. They were ordered by Subdirector XXXX to board the 

pick up since they were going on patrol and to lift Jimmy onto the cargo bed of such vehicle. 

Agents XXXX and XXXX were also in the vehicle. The Sub-Director was driving along with the 

Sub-Inspector and the other agent in the truck's cab. They drove towards Colonia Guadalupe 

while Jimmy was kept with his head down the whole way, so he would not see where they were 

taking him. The young man was told to not look in any direction, yet he was able to notice at one 

point that they were going towards Carretera de Oro which leads to San Bartolo.  

  

 Upon arriving at Colonia de las Cañas, agent XXXX brought XXXX down from the 

pickup truck while the agents questioned each other about another individual. Minutes later, an 

individual arrived carrying an object resembling a sword as they talked among themselves saying 

it would be better to shoot XXXX. Another individual replied that it would not be better to shoot 

him since their weapons were registered. All of a sudden after Mr. XXXX had started to walk, he 

was stabbed in different parts of his body to the point where his left ear was cut off after so many 

injuries. Since the agents thought they had killed the young man, they tied his hands together, 

dragged him towards the river, and threw him in. When the agents left, the victim asked the 

neighbors in the area for help. They called the emergency system telephone number. The 

emergency department came for the young man, and  he was transported  to the National 

Hospital of San Bartolo. 

 

2. PRESENTED EVIDENCE 

 Expert Evidence: 1) Dr. XXXX performed a medico-legal blood examination on the 

victim (page 9); 2) Dr. XXXX performed a medico-legal health examination on the victim (pages 

20 and 21); and 3) XXXX, Esq. performed a psychological evaluation on the victim (pages 174 

and 175). The former professionals belong to the Institute of Legal Medicine, and only the first 

and the last professionals explained the content of her/his report.  

 

 Testimonial Evidence: 1) XXXX 2) XXXX; and 3) XXXX or XXXX.  

 

 Documentary Evidence: 1) Report provided by the Mayor's Office of Soyapango; 2) 

Death certificate of the victim (also offered by the defendant as evidence of discharge); and 3) 

Inspection conducted at the crime scene  (page 18). The victim's death certificate is not included 

since it was not used in the legal process. 

 

DELIBERATION 

  The matters subjected to deliberation and put to vote as established by Article 356 were: 

 

I) Competency Estimate 

            This court considers that it is competent to hear the present events for the 

following reasons: a) The incidents occurred as follows: The unlawful retention took 
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place in the town of Soyapango and the aggravated attempted homicide in the town of 

Ilopango. Both belong to the San Salvador Department which is within this court's 

jurisdiction. According Article 59 of the Penal Code, the judge assigned to the area where 

the incident occurred will be competent to preside at the defendant's trial; and b) As a 

result of the matter and its function: Given that the events were classified before being 

put on trial as Aggravated Attempted Homicide and Unlawful Retention, as 

established by articles 53 including 1°, N° 1° and No. 15 of the Penal Code, this court is 

competent and has the ability to determine a sentence pertaining to this case which shall 

be in accordance with the original charge presented to hear the case. 

II) Legal Basis of Criminal Prosecution 

        According to article: 193, Section IV, in the Constitution of the Republic; 19, 

Section I, Paragraph II; 83, 247, 253, 314, and 322 of the Procedural Penal Code. The 

established criminal prosecution has met all the requirements. This includes the 

prosecutor's request filed before the Magistrate's Court of Ilopango by the Attorney 

Trinidad Elsa Daycel Marroquin Iraheota on the 18
th

 day of June, 1999, at 6:30p.m. This 

served as the foundation for the declared resolution at such court on the 21
st
 day of June, 

1999, at 3:20p.m. The formal instruction and the provisional detention of the mentioned 

defendant including the rest of the accused individuals were ordered on this day. By 

default, it was ordered that the legal proceedings be referred to the Pre-Trial Investigation 

Court of Ilopango. Subsequently, the accusation report was filed before the mentioned 

court on the 3
rd

 day of December, 1999, at 5:00p.m. It led to a Preliminary Proceeding  by 

that court on the 24
th

 day of September, 2001, at 9:00a.m. This resulted in the opening of  

defendant Rivas Cornejo's trial. The process was initiated there and transferred to the 

Sentencing Court on the 26
th

 day of September of the same year. Therefore, the criminal 

prosecution process has met the legal requirements. 

III)  Legal Basis of Civil Action 

        According to Articles 42 and 43 of the Penal Code, this court has considered that 

civil action will be taken under the general rule of law within the penal code against the 

crime participants and in this case against whoever is legally responsible. Also, in crimes 

of public action, civil action will be taken jointly with action as defined by the criminal 

code if it can be done by the public prosecutor's office in accordance with legal 

requirements. In the present case, as in the requirements and the charges mentioned, civil 

action was taken and filed in a legal format as ordered by articles 247 and 314 of the 

Procedural Penal Code. Civil action was taken on two crimes against personal integrity 

and a person's freedom which caused harm or an infringement that makes it impossible 

for a person to attend to ordinary occupations for a period of 50-90 days. This court will 

have to pronounce judgement on this matter in the text of this sentence.  

 

IV)  INCIDENTS 

 During the development of the trial, no further incidents were presented. Such 

decisions have been put off for the time being since there is no existing situation that 

would require a resolution when pronouncing the sentence in this case.  
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V) DEFFENDANT'S TESTIMONY 

 The defendant exercised his rights as granted by law, and he abstained from 

testifying at trial. 

 

 The court then proceeded to deliberation of Point No. 2 from Article 356 from the 

Procedural Penal Code regarding the Existence of Crime and Guilt.  

 

1. EXISTENCE OF CRIME AND OFFENSE CLASSIFICATION ANALYSIS 

OFFENSE CLASSIFICATION 

 Homicide is a crime simply categorized and sanctioned in Book II, Tile I “Crimes in 

Regard to Life”, Chapter I “About Homicide and its Forms”, Article 128 of the Penal Code 

which clearly states: “A person who kills another will be sentenced to 10-20 years in prison.”  

 Protected legal right: The protected legal right in homicide is human life which is 

recognized as a person's fundamental right in article two of the Constitution. The right as defined 

by the criminal code is based on the normative contemplation of this legal right. This conception 

makes it possible to surpass the strictly physical-biological conceptions. However, the strictly 

normative conception of life shall not absolutely ignore the substance that offers the physical-

natural reality.  

 Perpetrator and victim of the crime: Homicide is a crime that is an archetype of the 

common crime. Its potential  perpetrator is usually not limited and is identified in the written 

form as “He who”. Similarly, the victims of the crime are found undifferentiated under the 

analyzed precept with the normative expression “unto another”.  

 Objective type: In the method of active perpetration of a crime, the type of action 

consists of killing another person gifted with human life. This action shall produce the death of 

another (the classification of the result according to the legal code). As part of the basic type 

(Article 128 of the Penal Code), the ways or the mediums used are not described. The material 

object of the crime is the living human person. In homicide, the victim and the material object 

coincide, and they are superimposed. The crime's material object disappears with the person's 

death. The homicide represents a type of structure of the resulting material (lesion) that is 

derived from the death of a living person. Between the typical action and the resulting death, a 

probability of occurrence must be verified. Article 128 of the Penal Code contemplates a type 

defined by the criminal code as a result of the material derived from undetermined acts of 

commission.  

 Subjective type: Article 128 of the Penal Code describes premeditated homicide. 

Premeditation comprises the knowledge and will to carry out an action aimed at producing 

someone's death. It constitutes a subjective element, and it will have to be proven mainly by 

means of a method of proof as indicated. This requires a trial of inferences to be carried out 

regarding the incidents and the directly proven information that occurred objectively.  

 Penalty: The basic type of the crime of homicide carries a potential sentence of 10-20 
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years in prison. As for the attempted commission component of this case, it carries a possible 

sentence of 20-25 years in prison. For a crime with a component of aggravation, the legal 

sentence in force as of the day of the incident (November 10
th

, 1998) is from 10-12 years in 

prison according to the rule under Article 68 of the Penal Code.  

 BASIC TYPE: The protected legal right is the independent human life. As a 

fundamental right of every person, it is recognized and guaranteed by the Constitution. It can be 

defined as when a person causes the death of another. The perpetrator's action consists of the act 

of killing. It can be the product of an active behavior that results in death, but it can also be the 

product of an inactive behavior (derived from the equivalence clause regulated by Article 20 of 

the Penal Code) on behalf of someone who has a responsibility to perform a duty to protect the 

victim (guarantor position, no matter if the legal duty is derived from a formal or a material 

source). A cause-and-effect relationship must exist between the perpetrator's action and the result 

of death. In other words, the death must be the action's natural consequence. The action can be 

caused in a premeditated manner meaning that it is intentional. Homicide is a crime that 

carries a subjective aspect that encompasses the author's purpose of producing the death of a 

person, and an objective aspect which involves carrying out the material acts geared towards its 

completion. It can be deduced from its examination that without a doubt the perpetrator had 

wanted to kill and not simply to injure since the death was not produced due to causes beyond 

the agent's will and control.  

 Attempted Commission. The attempted commission extends the concept of the offense 

or the protection of the norm of the supposed incidents that are not completely appropriate for it. 

However, the sought after or intended result is not effectively obtained by the perpetrator. 

 In order to explain the attempt, the concept of “iter criminis” is normally used. It means 

that the process of the crime up until the moment it takes place can be divided into a series of 

stages that are not all relevant to the right as defined by the criminal code. This includes the 

deliberation phase, crime selection phase, preparation phase, including the beginning of the 

crime's execution and the execution itself. 

 A result crime is committed when the final result is actually produced. This means that 

from the moment of commission there is a reason to impose a full sentence. However, anything 

that took place before the commission of the offense cannot be sanctioned. It is only pertinent to 

the sanction of an incident when the commission of the crime has begun. Namely, the instance 

between the beginning of the execution and the moment it was fully carried out is what is 

taken into account as the time frame of the crime's attempted commission. Any act that is 

considered preparatory must remain unpunished unless the legislator has granted it autonomous 

punishment according to a determined type of damage or danger.  

 Two moments have to be analyzed when studying the attempted commission: a) The first 

in relation to when the crime is committed; and b) The second is when the commission of the 

crime has begun. Two theories exist with respect to this: the logical formal theories support the 

existence of the beginning of an execution when the legal action has begun. They assert with a 

view to authority that the author is solely the one who performs the act itself: the action 

according to the type. On the contrary, the objective-material theories assert that an attempted 

commission exists when a situation of risk has been created that affects a legal right. Both of 
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these theories provide an absolute description and therefore are not satisfactory.  

 The act's resulting offense means firstly that only the premeditated acts are 

sanctioned as attempted commissions. That is to say that in order to attempt a crime it 

must have been premeditated. Culpable acts are not affected by the attempted commission 

of an act. On the other hand when the act is carried out, a situation of risk must have been 

created that affects a legal right according to the author's plan. That is to say, the idea used to 

solve the problem is the author's plan. Therefore, to conclude, there is an attempted 

commission when according to the author's plan, the legal right is already in an imminent 

situation of risk, and the existence of the attempted commission was not formerly known. 

Therefore, the resulting offense is established only after the author's plan resorts to 

premeditation. At that point if an act may be objectively close to affecting a legal right, and the 

author does not premeditate that act or does not have a plan with the purpose to affect a legal 

right, then the attempted commission must not be recognized. 

 The attempted commission must be suitable, meaning that the act must be able to affect 

another person's legal right. If that is not the case, the act would be considered an impossible 

crime which is exempted from all responsibility according to Article 25 of the Penal Code. 

 The unsuitable attempted commission means that from a certain perspective it cannot 

affect a legal right. It is when the action is determined, and it is known that the crime cannot be 

committed, or the result cannot be produced. 

 The attempted commission is absolutely unsuitable when it is acknowledged from the 

beginning that the result will not be reached. It will not be reached due to specific circumstances. 

 In a premeditated crime, the behavior that produces the result according to the type is not 

solely sanctioned. The law also provides for the punishment of the behavior that did not fulfill all 

the elements according to its specific type since it remained at a stage prior to completion. In 

other words, an attempted commission. 

 The commission of the crime is chronological: 1) Criminal idea, 2) Decision, 3) 

Preparation, 4) Execution, 5) Completion and Execution. The legal right is affected once the last 

stage is reached under the described form by the type as defined by the legal code (it is directed 

from the conception until reaching exhaustion). 

 The conceptualization of the attempted commission can be found in Article 21 of the 

Penal Code which states: “When the agent acts purposefully with the commission of a crime in 

mind, and the crime is not committed due to causes beyond the agent's control in spite of all the 

acts geared towards its commission by means of direct or appropriate acts to achieve its 

completion.” 

 Legal doctrine defines attempted commission as constituted by an incomplete crime in 

which all the characteristics of the specific type are not present. This means that the behavior is 

halted in the execution stage or the result is not produced. 

 The attempted commission has double legal grounds: 1) It supposes the presence of 

premeditation (the concrete final will that is aimed at a result affecting a legal right) and 2) The 

outsourcing of that premeditation always implies that a legal right will be affected. It may also 

imply that it has put a legal right at risk, or that it has created a situation of risk that affects it 
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which is legally considered an aggravated offense. 

 The effect on the legal right is the attempted commission. It has been stated that it implies 

the legal right has been put at risk. The effect can be produced in two ways required for the  

classification of the behavior according to the legal code: 1) The damage to the legal right, and 2) 

the act of putting the legal right at risk (type of damage and danger); but a third way also exists: 

the offense classification of the attempted commission. 

 Existence of the crime: Simple homicide is an act of commission which has as a material 

object an action aimed at the physically living man whose life is a legal right protected by law 

and given supreme value.  Consequently, the legal right protected as a fundamental value under 

our Constitution is LIFE according to Article 2. The penal legislator protects it in accordance to 

article 128 of the Penal Code. Therefore, along these lines it can be widely asserted that 

HOMICIDE is a crime that is defined as: “When one person causes the death of another” 

which in this case is classified as AGGRAVATED ATTEMPTED HOMICIDE. The basic 

objective type described in article 128 of the Penal Code considers such punishable action as an 

act of commission. It asserts that the completion of the crime is done through an action or 

omission that can be defined as the action of a person causing the death of another, and it is 

illegitimate and violent. In the present case, it is legally established with the following elements: 

1) Blood and other forensic examinations performed on the victim by doctors XXXX and 

XXXX. They are forensic doctors from the Institute of Legal Medicine “Doctor Roberto 

Masferrer.”  

 Dr. XXXX determined from the physical exam that the victim's body showed  the 

following: total amputation of the left ear, 1 cm. long sutured wound on the upper lip, presents 

15 cm. long sutured wound on the side of the neck, 4 cm. long wound on the left dorsal 

supraclavicular region, 3 cm. long wound on the medium-top-third posterior region of the left 

arm, five 2-5 cm. long wounds with the greatest on the left forearm, wound on the left 

hemithorax, 2 cm. long sutured wound on the left pectoral region of the thorax, presents 

exploratory laparotomy (35 cm. long suprainfra-umbilical surgical incision), sutured with nylon, 

1 cm. by 1 cm. circular abrasion on the right elbow, and left thorax tube insertion. The patient 

does not consume food, and there are signs of infection in most wounds.  

 Dr. XXXX stated: An amputation of 90% of the left ear is evident. There is a slightly 

visible scar on the upper lip about 1.5 cm. long from the outer part to the inner mucous part of 

the lip. On the left side of the neck, there is a visible 8.5 cm. long by 0.6 cm. wide vertical scar 

near the medium keloid line. On the left supraclavicular region, there is a slightly visible 10 cm. 

long by 1 cm. wide scar. On the left shoulder, there is a 2 cm. long by 1 cm. wide keloid scar. On 

the upper-left limb, there are several keloid scars with the greatest being 3 cm. long by 0.6 cm 

wide. On the upper-left pectoral region, there is a visible 2 cm. long by 0.3 cm. wide keloid scar. 

A visible 19 cm. long by 0.8 wide medium supra-infraumbilical keloid scar from surgery. On the 

left-lateral thorax, there are multiple hypertrophic scars with the greatest being 2 cm. long by 0.5 

cm. wide, and the smallest having a 0.0 diameter. In conclusion, both reports reveal that the 

victim was subjected to a series of wounds of such gravity that Jimmy de la O's life was put at 

risk according to the forensic expert, Dr. Pinto de Erazo. Therefore, the conclusion is that the 

existence of the crime classified as Aggravated Attempted Homicide is confirmed as the victim 

was in the hands of local authorities. 
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UNLAWFUL RETENTION 

 Unlawful retention is regulated by article 148 of the Penal Code. It takes into 

consideration the rule of law or the current regulation as of the date of the incident which 

literally states: “A person who deprives another person of his individual freedom will be 

sentenced to one to three years of prison.”  

 Legal Right: The protected right is “Individual Freedom.” The foundation of all 

unlawfulness as defined by the criminal code is that mediums that allow physical activity must 

not be harmed abusively or arbitrarily by the interference of third parties. Even though freedom 

is affected as part of the objective of any crime, there are incidents in which freedom is the 

predominant interest which is legally protected. This is seen in this case, and its offense is 

considered autonomous with respect to other interests that may refer to freedom. As the protected 

legal right, freedom is protected since it is the person's activity of freedom to decide what he 

wants to do and to do what he has decided.  

 Perpetrator: It can be any particular person since the article defines him as “He who...” 

not requiring any special ability.  

 Victim: Likewise, the victim is referred to using the expression “...unto another.” 

Therefore, it can be any person as long as he has the ability of movement even if it is just pure 

potential.  

 Conduct Type: Consists of depriving another person of his freedom of movement which 

can be done through active behavior or omission. The punished behavior prevents a person from 

leaving a site either because he is in an enclosed site without exit or because he is placed there. 

This could either be done through violent means such as physical aggression o intimidation.  

 Subjective Type:  The act is equally punishable when it is committed with direct 

premeditation or any other variation including incidental premeditation. Reckless behavior is not 

sanctioned.  

 Penalty:  According to the rule of law, due to the date on which the incidents occurred 

the penalty to be imposed for the present case varies from one to three years of prison in the 

simple form.  

 

2. EVIDENCE EVALUATION IN RELATION TO THE DEFENDANT'S 

RESPONSIBILITY: 

 By a majority, the court has decided to acquit the defendant of aggravated attempted 

homicide for various reasons, one being the lack of evidence as determined by one of the judges, 

which is established by the vote of Judge Manuel Edgardo Turcios Melendez. Meanwhile, the 

other vote of acquittal, belonging to Judge Rosa Estela Hernandez Serrano, is based on 

reasonable doubt due to the following reasons:  

 1) Background: The prosecution charge provided the basis for the case against the 

defendant in relation to the Homicide which became his responsibility due to commission as a 
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result of omission. The incident occurred on the night of November 19
th

 and in the early-morning 

hours of the 11
th

 day of November, 1998. As a local police authority of high rank (sub-director), 

the defendant is attributed all responsibility since he is considered the guarantor.  

 2) Evidence: Basically consisted of declarations made by XXXX, mother of the minor, 

XXXX. As a third party witness, she recounted what had occurred as she heard it from her son 

since he did not die until after the incident. The witness also testified that the victim died from 

causes unrelated to this case. Ms. XXXX succinctly said: On the 10
th

 day of November, 1998, 

approximately at 10:00p.m., she did not know why XXXX had not arrived home. Later at 

10:30p.m., she received a phone call from the Soyapango Local Police. She heard a man's voice 

over the phone telling her to go pick up her son who had been arrested. At midnight, she received 

another phone call from the police. This time it was a woman who told her in a harsh tone: 

“Ma'am, are you going to come to get your son or not?”, she replied she couldn't because of how 

late it was, and also because she had to care for a newborn. The woman replied, “You will have 

to pay a fine of 500 Colones to get him out.” The next morning, Ms. XXXX arrived at the 

Soyapango Local Police Station, and Sub-director XXXX assisted her. He answered as follows 

to her question regarding the whereabouts of her son: “We let him go last night since there wasn't 

a reason to detain him,” as he asked other police officers, “Isn't it true that we let him go?”and 

they answered “Yes, we let him go.” Ms. XXXX said that when she arrived at the police station 

she loudly asked for her son, and the defendant was at the desk. He replied as stated before. She 

went home, yet the whole day went by without XXXX coming home.  

 The next day, she went back to the police station to let them know that her son had not 

come home. XXXX told her in an angry tone: “What do you want me to do? We can't babysit 

anyone, besides they have seen him around playing in the arcade.” After that, she went around 

asking for her son until she found him at the Rosales Hospital four days later. He looked like a 

mummy as he was completely wrapped in bandages with stitches all over his wounds. Her son 

told her that the local police officers who detained him on November 10
th 

were responsible for 

torturing him. According to what her son told her, on November 11
th

 around 1:00a.m., the police 

officers lifted him up onto the cargo bed of a pickup truck. A female police officer accompanied 

him along with another young agent, and XXXX was in the truck's cab was with the sub-

inspector while another officer was driving. They drove her son around and ordered him to 

crouch down, so he wouldn't see where he was being taken. Every time her son put his head up, 

the officers would stomp on his head with their boots to stop him from getting up. After a while, 

they brought him down from the pick-up truck, and they said to each other, “We're going to kill 

him”. They left him out in a dark place on Carretera de Oro by Puente de las Cañas. They drove 

off, but a little later they put the car in reverse and came back. Jimmy thought they regretted 

what they had done, so they were coming back for him. At that time, the officers cut his ear off 

and began to stab him in various parts of the body.  

 Ex-agents XXXX and XXXX or XXXX were granted immunity by the Republic's 

Attorney General Office in exchange for their testimonies incriminating the other police officials. 

The ex-agents stated as follows: XXXX said that on the 10
th

 day of November, 1998, she was 

providing security for the sports complex “El Famoso Hernandez” when they came for her and 

took her to the Soyapango Local Police Station. There, she found Jimmy handcuffed to one of 

the benches that was in front of the Mayor's Accounting Office. She asked why the victim had 
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been arrested, and XXXX simply replied that they were going out to patrol their beats at 

midnight. Everyone boarded the police pick up including XXXX, Sub-inspector XXXX, XXXX 

and XXXX, and herself. XXXX, who was in charge, ordered them to take XXXX with them. 

They lifted him up onto the pickup truck's cargo bed and went to “Casa Comunal de la Colonia 

Guadalupe”. Then, they took Jimmy to “Carretera de Oro” 10 meters away from the railroad 

tracks on the border between Soyapango and Ilopango. XXXX then ordered them to get Jimmy 

down from the vehicle and to leave him there. XXXX and XXXX said they would take care of 

XXXX from there. Thereafter, they returned to the base, and she went to sleep. The next day, 

when XXXX’s mother went looking for him, XXXX found out he had been beaten, and that 

XXXX’s mother had been helped by the defendant “XXXX”. The area surrounding the railroad 

tracks seemed insecure to XXXX, and it was very far from the young man's residence, and the 

agents didn't get off the pick-up truck to abandon XXXX. 

  XXXX or XXXX said: He had been an officer of the Soyapango Local Police for four to 

five months. On the 10
th

 day of November, 1998, he was in charge of Multi Mark from 4:00p.m. 

until midnight. He returned to the base which back then was at the Soyapango Mayor's Office. 

Upon arriving, he noticed a young man handcuffed to one of the benches in front of the 

Soyapango Mayor's Accounting Office. He asked Subdirector XXXX why the victim had been 

arrested, and XXXX simply replied that he was going out with them to patrol their beats at 

midnight. They boarded the pick-up, and XXXX was in the back of the vehicle with agent Uribe. 

The agents asked each other if either one knew what was happening but neither was informed. 

The detainee didn't know where he was being taken. They went to “Casa Comunal de la Colonia 

Guadalupe,” and later to a place known as “Corralon” located by “Carretera de Oro.” They went 

by just to see if the agent was in his designated location, and then it seemed as if they went 

towards San Martin on “Carretera de Oro.” The young man didn't speak, and he looked as if he 

were under the influence of drugs.  

 They reached the railroad tracks when XXXX brought XXXX down from the pickup 

truck at a place where there was a sign that read “Colonia Las Canas.” Sub-director XXXX was 

in charge, and after leaving Jimmy they patrolled their beats and went back to their base. There 

was a stop sign by the railroad tracks, and it was around midnight at the time. The place seemed 

quite lonely. XXXX is unaware of the reasons why Jimmy was left there, and when he asked 

Cornejo why they were leaving him there all XXXX said was that they were simply going to 

leave him there. XXXX said he didn't know where Jimmy lived and neither did XXXX. XXXX 

still didn't know the young man's name at that moment. He learned of the victim's name when the 

National Police began the investigation of the incident. Later, he met XXXX mother, and he was 

arrested not knowing why he had been implicated. He offered to tell what he had seen in 

exchange for immunity. During the investigation, he testified before the Local Police Director, 

Mr. XXXX. XXXX stated that Sub-director XXXX was the shift supervisor that day, and he 

never knew what had happened to Jimmy. Upon returning to the base, he went to sleep.  

 As a separate issue, the expert evidence establishes the wound types XXXX suffered and 

their consequences. Meanwhile, the documentary evidence establishes which agents participated 

in XXXX’s arrest and his release, who was in charge of the shift, XXXX’s subsequent death, and 

the description of the location where Jimmy was left that night. 

 3) Conclusion: The evidence summarized above presents two theses regarding the crime 
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of aggravated attempted homicide committed against XXXX. On one hand, the mother says that 

the local agents are the perpetrators who caused  Jimmy's wounds, but she is recounting what she 

says was information told to her by her son. Therefore, she's a third-party witness and that 

doesn't specify the exact sequence of the incidents.  

 The second version is provided by two agents who were granted immunity by the 

Republic's Attorney General Office in exchange for their testimonies at trial incriminating the 

other police officials, and in this case particularly against the defendant, XXXX. The other two 

agents: XXXX and XXXX are considered defendants in absentia. They only incriminate the 

defendant with regard to the act of abandoning Jimmy at night in a deserted location that seemed 

insecure to them. These witnesses' theses are consistent with those of the Attorney General's 

Representation that accuses XXXX of homicide through commission by omission holding him 

responsible since he was in charge of the police agents working that night. He is also attributed 

the guarantor position (situation that is not proven due the established reasons that later follow) 

of Jimmy's safety and physical integrity.  

 3) Reasonable Doubt: Due to the diverging versions creating skepticism in the 

testimonial evidence, according to the mother the situation is a result of premeditated 

perpetration while the ex-agents consider it perpetration due to omissive conduct. The skepticism 

is mostly created by the doubt surrounding how Jimmy was wounded and who is responsible. As 

established by Article 5 of the Procedural Penal Code, the acquittal is based on the reasonable 

doubt favoring the defendant. Taking into account the analysis and evaluation of the evidence, 

the Republic's Constitution establishes the presumption that the defendant is innocent until 

proven guilty as established by law and at trial. 

 Presumption of innocence is part of a judicial system in a democratic state that guarantees 

the public interest as regulated by Article 2 of the Republic's Constitution. It can be derived from 

this guarantee that in the present case reasonable doubt has been created through testimonial 

evidence, and this evidence has not destroyed the presumption of innocence protecting the 

defendant. There are only two possibilities in a sentence: innocent or guilty. A third possibility 

doesn't exist. Therefore, article 5 of the Procedural Penal Code gives the defendant the benefit of 

doubt meaning that in the judge's intellect there is neither a negative nor a positive certainty in 

regard to the defendant's guilt or innocence. Only reasonable doubt exists, and it only favors the 

defendant. Reasonable doubt shall not favor the State nor its prosecuting agency, and they should 

never come to a conclusion that ignores reasonable doubt. The guilt must construct or produce a 

level of certainty on behalf of the judge, yet the guilt in this case doesn't possess that certainty 

over Mr. XXXX. As a repercussion of that presumption of innocence, the defendant does not 

have to prove his innocence since he is entitled to it. Presumptions or fictional situations of guilt 

cannot exist, and this refers to aspects of guilt that do not need to be proven. Guilt must be 

constructed objectively in the judge's mind through evidence that produces certainty completely 

free of doubt.  

 Presumption of innocence is regulated under Article 12 and related to the Universal 

Declaration of Human Rights, Article 11 in the International Agreement on Civil and Political 

Rights Article 14  N°2, the American Declaration of the Rights and Duties of Man, Article 

XXVI, and the American Convention on Human Rights Article 5 N°4 and 8 N°2. reasonable 

doubt must be evaluated in light of “in dubio pro reo” as a consequence of the guarantee of 
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presumption of innocence. It must be interpreted in harmony with the formerly cited guarantees. 

This means that in every case in which there is not enough certainty to prove something against 

the defendant or to sentence him, meaning that there is reasonable doubt, the most favorable 

sentence must be applied. I must conclude from the preceding that the legal presumption of the 

defendant's guilt is not valid since there is reasonable doubt. This situation could be 

overwhelming in an arbitrary proceeding contrary to truth and become an injustice. Therefore, 

my ruling is based on that interpretation since this judge is not certain that the defendant has 

been completely proven responsible for the act of which he is accused. As a result, the ruling will  

be absolute.  

 By virtue of the reasonable doubt that the accusing testimonial evidence has generated in 

determining if the defendant is the author of the crime involving the infliction of the wounds that 

put the life of XXXX at risk, in regard to the crime of aggravated attempted homicide, it has not 

been established with certainty. I must rule in favor of the defendant due to the reasonable doubt 

that acquits him of all responsibility of this crime as defined by the criminal code. 

 4) Commission by omission: Regulated under Article 20 of the Penal Code, this legal 

regulation is known as Clause of Equivalence since it attributes equal guilt to a person who 

commits a crime through an action that he chooses not to prevent. In order for a person to be the 

perpetrator of a crime of commission, he must be officially charged with said crime that may 

involve physical harm. In order to determine if a person is responsible for the commission of an 

act classified as commission by omission, a guarantor position is required by the dominant 

doctrine as the fundamental element of commission by omission.  

 The guarantor position is generically defined as the relationship between a subject and a 

legal right. This makes it crucial for the subject to assume responsibility over the indemnity of 

the legal right. From that relationship, the subject has the duty to prevent the result. This means 

that the guarantor's omission in preventing the result is equal to commission through active 

behavior. Most authors of this type of crime base the guarantor position on formal theory of  

legal right. The existence of a guarantor's position is derived from predetermined formal sources 

such as: the law, the contract and the action preceding danger, known as interference. However, 

in the reading of Article 20 of the Penal Code there is no reasonable doubt that it also takes into 

account material sources.  

 Positions that stem from a close-knit family relationship are above all recognized as  

guarantor positions derived from the law. Legal theory (the prevailing trend) attributes the 

existence of the guarantor position for parents, children, or spouses including the duty to prevent 

the death or physical harm of the family member. This is reinforced by the classification of the 

Homicide as “attempted” in circumstances that involve kinship in crimes against a person based 

on the fact that one relative has attempted a crime against another. Aside from the violation of the 

legal right, the relative infringes his specific duties creating an injustice of greater severity.  

 Certain professional positions are also recognized as guarantor positions derived from  

law. For example, the relationship of a doctor regarding his patient's life, or a government 

official, particularly those in charge the inmates' lives while in prison. The voluntary and 

contractual acceptance of a duty to act also suggests to the dominant doctrine that there is a 

guarantor position. The doctrine contains typical examples of guarantor positions through 
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contractual assumption such as lifesavers at beaches or pools, mountaineer guides that guarantee 

the safety of the hikers, or the person who has been mandated contractually to guard the 

production of a particular type of work. Lastly, a guarantor position that initiated in a preceding 

act (interference) is attributed to someone who as a consequence of his actions has caused a 

situation that put the life of a person at risk. For some perpetrators, the reckless creation of 

danger leads to the existence of a guarantor position. On the other hand, the dominant doctrine 

understands that the reckless creation of danger never or not always results in the position of 

guarantor. Instead, it only leads to the status of aggravated foreseen by the classification found in 

the third paragraph of article 175 of the Penal Code regarding the omission to come to the aid of 

the victim in an accident caused by the perpetrator himself. 

  In a dogmatic sense, the guarantor position generally is characterized by the perpetration 

of commission by omission crimes. These crimes are considered special in nature requiring the 

following situations:  

1°) First, commission by omission is a crime that belongs to a specific type of situation which is 

based on how the legal right is put at risk. Second, the fact that there was no action to prevent the 

result has to be determined. Third, the person must have had the possibility of taking action. 

Lastly, the type of action must be determined. As in a crime of action that demands a definite 

internal relationship between the action and the result, the type of commission by omission also 

requires evidence of definite relationship between the production of the result and the omission 

of the proper action. This relationship is established by requiring predetermined characteristics of 

the omitted action. 

2°) A relationship of possibility cannot exist between the omission and the result meaning that it 

cannot be only construed as having occurred by chance. However, a hypothetical possibility 

between the result and the omission has been established by means of jurisprudence. In order to 

prove this hypothetical relationship of omission, we use a formula which imitates the 

equivalence theory of the conditions. This formula confirms that the omission has been a cause  

of the result if the result disappears when the expected action is premeditated but not carried out  

by the commissioner. This is proven by the judgement determining that the omitted action would 

have prevented the production of the result with possible or absolute certainty. However, given 

that these judgements regarding the existence of possibility or certainty are sometimes difficult to 

prove, the most modern Spanish doctrine, following the German doctrine, demands the objective 

charge of the omission result from evidence proving that the omitted action would have been 

appropriate to lessen the risk to which the legal right was exposed. 

 With the dominant doctrine's approaches that have been presented, it would be surprising 

that the crime of commission by omission were free of amends from the equality principle's point 

of view.  In most cases that the dominant doctrine wants to classify as commission by omission 

according to the special type, it is impossible to find the injustice particularly as it pertains to the 

corresponding type. As a result, it is untrue that the construction of the commission by the 

dominant doctrine carries legality issues. The truth is simply that it is incompatible with the 

legality principle. The legality objections that apply to the dominant doctrine can only be 

superseded by the legislator's intervention. It is to say that the introduction of legal regulations  is 

necessary as it occurs for example in our Penal Code upon establishing legal equality of the 

omission to prevent the production of a result through active behavior. 
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 The type of situation of omission is a situation in which the legal right is put at risk. 

It originates from a source of possibility that is not dominated by the author's will aimed at 

the production of the result. In principle, whoever encounters this type of situation may opt for 

carrying out an action aimed to an extent at the deviation or retention of the possibility of a 

dangerous, atypical course of action or to allow that danger to follow its course. If the danger is 

allowed to follow its course and violates the legal right, the resulting offense would not be 

proven since it cannot be determined if the offense was due to an action prohibited by law. When 

the type of homicide is considered in conjunction with the omission to prevent resulting death 

even if the perpetrator were able to prevent it with possible or complete certainty, it would 

infringe the principle of the legal right. This would be the result no matter what the position of 

the subject is in relation to the legal right. If the failure to prevent the result is a fact outside the 

framework of the injustice type of said homicide, the inclusion of such cases in the type specified 

in article 128 of the Penal code would constitute a clear infringement of the legality principle 

in a Code that does not contain an equality cause regarding the decision to not prevent 

another person's death. That is to say: the omission and resulting murder of the person. 

These cases would suggest a type of offense different from that type of homicide. An explicit 

legal regulation must exist in the Penal Code to provide a sentence for the omission of the duty to 

prevent the result. It must be done through the technicality of a general equality clause such as 

ours in Article 20 of the Penal Code, or through the specific regulations in relation to 

predetermined crimes. 

 The dogmatic decisive matter of commission by omission is in concordance with the 

determination of the relationship identity criteria between action and omission. At the same time, 

it requires the elements present in the incident to be determined from which the legal process 

establishing the relationship between the action and the omission is deduced. Such process can 

only be established within the regulation sphere of the type of injustice. A relationship between 

the action and the omission cannot be established within the ontological sphere since they are 

contrary and irreducible structures. From this approach, the legal process establishing the 

injustice type is deduced in the normative sphere as a decisive matter from the determination of 

the ontological elements of omission. As such, the determination of the omission type as defined 

by the legal code. 

 A part of this doctrine represented by XXXX, XXXX, XXXX, and XXXX, considers that 

there is a concrete relationship between the action and the omission since it also determines the 

creation or the aggravation of the situation of risk affecting the legal right. It is possible that for 

these authors the guarantor position does not play any roll whatsoever as basis for the legal 

process to establish the relationship between the action and the omission. According to XXXX, 

the creation or the aggravation of the risk due to omission would take place in situations in which 

as a result of the subject's social position or the normal performance of his usual and specific 

duties, the situation of risk affecting the legal right is considered under control, plotted, or simply 

inexistent while the subject carries out his normal or specific duty. If the subject omits the 

performance of his duty, the omission then triggers or destabilizes the risk that originally was 

under control or did not exist. This means it creates the risk, or if it was already existent then it 

destabilized it by aggravating the risk which is the main cause of damage. The author asserts that 

“In the rest of the cases where omission is limited to not interfering with an existent danger 

neither by creating it nor aggravating it, if the omission allows it to follow its course it is not 



15 

classified as commission by omission even though the perpetrator is the guarantor.”  

 In conclusion, said relationship is based upon the fact that the omission will be 

structurally identical to the active commission. It will lead to commission by omission when the 

subject has effectively and materially made a  specific commitment. It is to say: a guarantor 

position in which the subject acts with the intent to contain the danger. When said conclusion is 

applied to this case, it is impossible to attribute a guarantor position to the defendant and prove 

that he made a commitment to protect Jimmy's life or physical integrity. “Upon not containing 

the risk when it threatens to affect the legal right, it demonstrates an authentic structural 

relationship with the resulting incident under normative jurisprudence.” “It does not matter 

whether the subject produced the risk by accident, or if he actually had the situation under 

control yet allowed the damaging results to occur.” Therefore, SILVA asserts that “it is important 

to talk about the risk that's under the subject's control” since homicide by omission is not 

necessarily executed. For example, due to their generic and undifferentiated professional 

commitment neither does a rural doctor who has a monopoly of help, a doctor on duty, nor an 

emergency room doctor have the responsibility to prevent and contain a specific danger that 

affects a legal right. Upon applying these conclusions to the situation in which the defendant was 

present in relation to the victim, it is understood that there could be a relationship to the generic 

risk that may have existed for any person present at the place and time of the incident. The 

specific commitment is ideal to result in commission by omission, yet it would only apply to the 

defendant if he had made a commitment to Jimmy or the mother to take Jimmy home and take 

care of his life and physical integrity until he was safe and sound. This never took place therefore 

if there wasn't a guarantor position derived from a formal source, then there can't obviously be 

one derived from a material source. On the contrary, there would have to be a risk proving that 

the defendant was the absolute perpetrator of the process that led to the result. 

 If the guarantor position is based on social domain which refers to the subject's power 

over his decision regarding the situation affecting the legal right, it is not possible in commission 

by omission crimes to base the guarantor position on what occurred before the production of the 

situation of risk that affected the legal right. The mere assumption of the protection function of a 

legal right before producing the situation of risk cannot determine that the legal right is 

dependent on the subject's decision to not carry out an action. Therefore, in light of this position 

if the defendant had made a commitment to protect Jimmy from the dangerous situation in which 

he was attacked, the defendant cannot decide arbitrarily or do as he pleases in regard to the death 

of the victim or an attempt against the victim's life. This is due to the consequence of the 

omission to perform his duty as safeguard given that at that moment the grounds for omission 

have not yet been organized as aiming for that result. If the defendant wanted to carry out the 

result, then he would have had to organize it in the same manner. Otherwise, he would have to 

randomly organize the grounds for omission. Even if this were to take place, the situation of 

omission as defined by the penal code would be established only if a personal act incorporated 

that specific situation to the sphere of domain and personal influences.  

 Consequently, the assumption of the protection function of legal rights regarding future 

risks does not determine the subject's power over the legal right or the construction of the 

specific guarantor position according to the type of commission by omission. If the situation of 

risk does not originate from an action that was consciously and voluntarily carried out by a 



16 

subject precisely directed at the production of the damaging result affecting the legal right, then 

it cannot be confirmed that the legal right depends on the subject because the subject does not 

dominate or control the course of action. The omitted action should have stopped the situation's 

course of action and prevented the production of the result. The omitted action takes place when 

the subject allows the situation to run its course. As it is not subjected to the subject's power, it is 

not considered unjust according to the special section under the definition of omission as 

established by the legal code. Only a voluntary act of assumption of the situation's domain, from 

the specific guarantor position, could lead to the act of omission as defined by the legal code. 

 When that specific situation of risk does not exist when the subject assumes the guarantor 

position, the situation will be considered generic since it does not establish a dependency 

between the legal right and the guarantor. 

 The specific guarantor position of commission by omission will be based on the fact that 

the person who commits the omission, after production of the specific situation of risk, has 

carried out an act of personal assumption of the situation's domain. Then, the person can decide 

over the production of the result in a way that leads to a guarantor position derived from a 

material source. 

 It is important to refer to cases of domain assumption derived from a source of risk since 

there is not an established relationship in the present case. In cases of domain assumption, the 

subject puts himself in the specific guarantor position of the type of commission by omission 

since the situation of risk is derived from the same source of risk as before the act of the 

assumption function under the subject's control. However, the evidence established in this case is 

not enough to prove the personal domain assumption of the act as derived from the situation of 

risk in order to explain the basis of the guarantor position of the commission by omission. It still 

needs to be specifically proven. From what has been said, it could be deduced that the personal 

assumption of any given specific situation's execution over the situation of risk (the execution of 

any activity that in any way is ideal to prevent the production of the result) leads to the specific 

guarantor position of the type of commission by omission, yet this is neither exact nor correct. 

The criteria of social domain, which is the basis for the specific guarantor position, cannot be 

determined independently from the sense and the content of the behavior as defined by the legal 

code. To be exact, social domain is a possibility when the injustice as defined is carried out. Also,  

not everyone who assumes control  of a situation of risk has the ability to carry out the injustice 

of commission by omission.  

 The omission of an action that would have prevented the result is in no way identical to 

the result's active production according to the definition of the crime as established by legal 

code. As a result, the prevention of the result is possible from the execution of multiple actions 

that are susceptible to producing effects that could save the victim in any stage of the risk's 

course of action. However, the omission of any of the actions does not lead to commission by 

omission. The required action, whose omission fulfills its specific type as defined by the legal 

code, in this case consists of an action to prevent a crime's result. This clearly establishes that not 

carrying out an action to prevent the result does not lead to commission by omission. Also, just 

the possibility of preventing the result is not enough to determine the commission by omission 

according to how it is established in its definition by the legal code. It is not extremely 

complicated when it comes to determining the type of action since such action generally appears 
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perfectly individualized in the description of the legal principle. However, determining the type 

of commission by omission implies the task of individualizing the action whose omission is 

susceptible to the definition of the illegal act. In this case, the legislator must base the action on 

the interpretation of jurisprudence and the doctrine in accordance with the equivalence clause. 

 Now, this does not mean that in any way the type of commission by omission is 

undetermined. The type specified and written by the legislator under the special section of the 

legal code contains elements of determination of injustice sufficient to deduce the concrete 

omission that satisfies the definition of injustice. In this case, the doctrine's task is to 

individualize the action whose omission satisfies said definition. This is a requirement of the 

fragmentary nature of the right as defined by the legal code. Therefore, the basis of the trial 

requires that the actions must be established by determining the specific characteristics and 

properties of the concrete omitted action attributed to the subject who originally assumed control 

of the situation of risk. 

 If a subject possesses the ability to control the result of the action's fundamental cause 

and also assumes that power through a personal act, only then the specific guarantor position of 

the type of commission by omission can be established. Then, the act's omission will be identical 

to the execution of the type of commission by omission through a positive action. The lack of  

ability of action absolutely prevents all constitutional responsibility of the specific guarantor 

position since said ability is a necessary and imminent presupposed logical object.  

 However, in order to truly establish a guarantor position, the specific ability to carry out 

an action is not enough since it is imminent that the subject carry out a personal act that implies 

the assumption of power over the result's fundamental cause. In other words: an effective 

commitment to put in practice his specific ability of action. If either one of these requirements is 

missing, the subject's omission will not be identical to the action, and said action cannot be 

directly classified under the special section of the crime's definition as established by the legal 

code. On the contrary, the concurrence of both requirements establishes the situation of the type 

of commission by omission in a strict sense. In these cases, if the omission is identical to the 

action it is because it evidently fulfills the definition of injustice. Therefore, the anticipated 

sentence for the type of commission by omission in a strict sense has to be identical to the 

sentence of commission. The introduction of a specific norm in regard to commission by 

omission is necessary since it could only carry a declarative value, and it would be more or less 

disruptive.  

In conclusion: Based on what has been said regarding the injustice of the omission, four degrees 

of injustice have to be distinguished. Therefore, if the definition of injustice is fulfilled in 

conjunction with the elements providing the basis for the specific injustice of the crime, the law 

must recognize four specific types of omission that result from the distinct degrees of severity 

that the omission could acquire. The law shall recognize how the different types of omission 

could combine to form the different degrees of the guarantor position according to the subject's 

concrete ability of action relative to the situation of risk. 

 

 The first type of omission is commission by omission in the strictest sense. This type is 

identified by the guarantor's omission which is identical to the action to the same degree of 



18 

injustice. That is to say, it consists of omitting to perform an action that is ideal to eliminate or 

counteract the harmful potential of the result's fundamental cause. These omissions make up the 

genuine crimes of commission by omission which must be sentenced according to the crime 

types as defined under the special section of the legal code. Also, this omission must receive the 

same sentence as if the crime had been premeditated. Given that among the diverse omissions 

not classified under this type of commission by omission, there is clearly no doubt that there are 

differences in severity. It would not be appropriate according to the proportionality principle to 

relegate all these differences to the single field of simple omission. As a result, three more 

classes of omission are distinguished from the two crimes of omission by commission that differ 

in the degree of injustice attributed to each. 

 The second type of omission is when there is no personal relationship between the person 

who omitted the action and the legal right. We then can derive for the defendant a specific duty 

to help or safeguard in regard to the legal right. In such case, it is a simple omission based solely 

on general duties of solidarity whose punishment is precisely established in the special section of 

the specific simple omission types. Without a doubt, simple omissions are considered the least 

severe in terms of their injustice.  

 The third type of omission takes effect when the generic guarantor position can be 

derived from the existent relationship between the person who omitted the action and the legal 

right. In these cases, it is imperative to establish a difference in the function of the omission, and 

the subject's concrete ability to perform the action. If the generic guarantor lacks the specific 

ability to perform the action in regard to the domain of the result's fundamental cause, then the 

injustice of the omission remains in the field of simple omission. However, it is an aggravated 

injustice due to evading his duty as required by his generic guarantor position. According to 

XXXX, these cases configure the field of the guarantor's simple omissions and aggravated 

simple omission types in order to punish them.  

 Finally, the last type attributes the guarantor position to a subject who possesses the 

specific ability to perform the action in regard to the domain of the result's fundamental cause 

which he could prevent by performing the ideal action to control its harmful potential. Therefore, 

I believe the severity of the injustice of these omissions is superior to the guarantor's simple 

omission. Since the result is attributed to these omissions, they are more closely related to the 

crime of omission by commission than to the crime of simple omission. These omissions would 

belong to a generic guarantor with reference to the result. Due to a lack of effective assumption 

of the personal domain over the situation, these assumptions cannot fulfill the type as defined in 

the special section of the legal code meaning that it cannot be part of it. The lack of the subject's 

social domain prevents the legal right from becoming dependent on it,  and it also prevents the 

harm from being previously determined which, without a doubt, decreases the severity of the 

omission's injustice with regard to the specific guarantor.  

 In order to achieve an appropriate punishment differentiated according to each one of the 

omissions that involve a result that does not have a direct relationship to the action, the different 

types of omission should be expressed under the special section of the legal code. This should be 

done in relation to the protection of the most important legal rights such as the right to life. These 

different types of omission shall entail a sentence in a lesser degree with respect to the crime 

involving direct action or commission by omission. It must be taken into account that these types 
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of omissions must be centered around the ability to prevent the result which provides the basis 

for the specific injustice. Given that this ability can be possessed by subjects who occupy a 

generic guarantor position as subjects that are only in a previous general position of solidarity 

with respect to the legal right, the generic guarantor position must not be a constituent element of 

such types of omissions relative to the result. The different degrees of severity involved in theses 

omissions depend on the way the law perceives and determines the sentence for each case. It also 

depends on whether the subject occupies a generic guarantor position which is determined 

through the application of the aggravating circumstances that could establish the guarantor 

position. Such circumstances could involve for example relatives, abuse of trust, etc. 

 As a result of the doctrine's basis, the defendant cannot be attributed a guarantor position 

of any type. The guarantor position would have made the defendant responsible for the wounds 

Hernan de la O Ramirez suffered due to improper omission. In this case, this is the second reason 

to acquit the defendant of all responsibility according to the legal code with regard to 

commission by omission.  

 

DEFENDANT'S RESPONSIBILITY ACCORDING TO THE LEGAL CODE RELATIVE 

TO THE CRIME OF UNLAWFUL RETENTION AND THE COURT'S MAJORITY 

DECISION 

 From the summary of the evidence relative to the crime of aggravated attempted 

homicide, the following is concluded: 

 1) On the 10
th

 day of November, 1998, around 8:00p.m., the minor, XXXX, was 

unlawfully retained by security guards working at the Soyapango Municipal Market while he 

carried a car tire.  

 2) XXXX was turned over to Sub-inspector XXXX and XXXX from the Soyapango 

Local Police. They took XXXX to the local police station, and he was handcuffed to one of the 

benches in front of the mayor's office which is where the police base was located at the time. 

 3) XXXX was interrogated. He provided his home address, the reason why he carried the 

tire, and the telephone number of the house he lived in with his mother.  

 4) Ms. XXXX, the mother, received two phone calls that night. She received the first 

phone call early in the evening from what sounded like a man's voice telling her that her son was 

being held up at the Soyapango Local Police Station, and she had to go get him. The mother 

received a second phone call at midnight. This time it was a woman's voice from said police 

station demanding to know why she hadn't gone to get her son, and she warned her that she 

would have to pay a fine of 500 Colones the next day in order to set her son free.  

 5) The defendant, XXXX, ordered agents XXXX and XXXX or XXXX to lift XXXX 

onto the cargo bed of a pickup truck when they were going to patrol their beats as usual. XXXX 

instructed the agents to not allow XXXX to see where he was being taken.  

 6) XXXX did not commit any type of offense against the city or anyone's legal rights. 

 7) Pursuant to constitutional norms, unlawful retention can be carried out by anyone. 

When someone is caught in such flagrant crime, said precept demands that the perpetrator be 
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brought before the appropriate authority such as the Republic's Attorney General or the National 

Civil Police. The perpetrator was not brought before the appropriate authority in this case. Not 

only did the defendant not provide justification for Jimmy's unlawful retention, but he also 

committed the act without having the legal ability to do so. The perpetrator broke the norm 

according to the legal code therefore his behavior is appropriately classified under the type of 

unlawful retention as previously described in article 148 of the Penal Code. Given that this crime 

is classified as permanent at the moment of commission, said unlawful retention was fully 

carried out against Jimmy. The precept attributes responsibility to every single one of the persons 

involved in the act of unlawful retention including the defendant who is mainly responsible. The 

defendant, as Sub-director and civil authority figure, is expected to show respect towards the 

constitutional norms as he is regarded by the republic as a public servant of the city and the 

community.  

 

Reasons providing the basis for the absolute decision made by Judge XXXX regarding the 

crimes of Aggravated Attempted Homicide through Commission by Omission and 

Unlawful Retention. 

 

 Without a doubt, it is known that in order to prove the commission of incidents classified 

as crimes under the special section of the legal code, certain requirements have to be fulfilled 

which are at times embedded within the descriptions of the types established by the legal code. 

These descriptions include premeditation and some others that are not part of the crime due to 

their objective nature. Generally, the norms established by the legal code are infringed by doing 

what is prohibited or omitting the expected behavior. Consequently in crimes committed through 

omission or active commission, the perpetrator of a premeditated commission crime must carry 

out the action that produces the result. In crimes of omission, the perpetrator must omit the 

prevention of the result upon not following the behavior expected by the law and allowing its 

production. However, in this last case the event would imminently take place since the subject 

omits the action by failing to act accordingly. In that sense taking into account prior elements or 

rationale, we should focus and evaluate the incidents that according to the accusation's factual 

framework occurred on the 10
th

 day of November, 1998 at an unspecified time of the night.   

 According to the public prosecutor's office XXXX, who had been unlawfully retained 

earlier in the night, was driven down Carretera de Oro in Soyapango in a Soyapango Local 

Police pickup truck by Sub-Director XXXX accompanied by agents XXXX, XXXX and others. 

Jimmy was abandoned in the vicinity of Colonia Las Canas by the railroad tracks as ordered by 

XXXX. After the local police agents left, Jimmy was severely injured as stated before and helped 

by neighbors in the area. He was taken by the National Civil Police to Rosales Hospital of San 

Salvador where he received medical attention to cure his wounds and was later discharged.  

 Consequently, the three local police agents already mentioned were originally accused by 

the public prosecutor's office of Aggravated Attempted Homicide according to article 129 N°8 of 

the Penal Code. They were charged with said crime due to commission by omission meaning that 

they omitted doing what was expected of them according to the law. However, the public 

prosecutor's office favored XXXX and XXXX by granting them immunity according to article 

20 N°2 of the Procedural Penal Code.  
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 In order to establish the existence of the wounds on Jimmy's body, expert evidence was 

submitted consistent to the medico-legal examinations of blood and health performed by Dr. 

XXXX and Dr. XXXX. However, it cannot be proven that the physical harm de la O Ramirez 

experienced resulted in homicide since the legal doctrine has to determine whether it is an 

imperfect homicide or a crime involving only physical injury. From an external and purely 

objective point of view, it is extremely difficult to determine what type of crime it is since they 

are very similar, and the only difference lies in the subject's intention. The subject could either 

act with the intention to physically injure or to kill. The internal and subjective personal element 

is what distinguishes one type of incident from the other. As no evidence was submitted 

determining the perpetrator's intention before causing physical injury, the intention to kill cannot 

be determined. Therefore, the commission of the crime cannot be established and attributed to 

Mr. XXXX.  

 Also taking into account that the supposed criminal incident occurred after the local 

police agents left, how then could a crime of such nature be committed by omission when it 

could actually be classified as a different type of crime. Instead of omission, it would involve 

active commission such as the type of crimes known as “Arbitrary Acts” established and 

sanctioned in article 320 of the Penal Code. Based on the principle of trustworthiness and all the 

information already stated without prejudice to the assessment of the submitted testimonial 

evidence and by applying rules of sound judgement, witnesses XXXX and XXXX participated in 

the activities that led to the abandonment of the minor. Both were subordinate to the mentioned 

Sub-Director. As experience has shown, anyone who has the opportunity to successfully get out 

of a situation without punishment, meaning without prejudice to a legal threat, that person may 

be willing to make immoral and unethical accusations against the defendant. Therefore, both 

witnesses cannot be trusted as their statements are influenced by their interest to go unpunished. 

 In regard to Mr. XXXX 's charge of Unlawful Retention, evidence shows that XXXX was 

unlawfully retained by security guards working for a private business. He was then turned over 

to two local police agents who prolonged this illegal state. The defendant did not physically 

participate in this act, yet he omitted to order the victim free at the appropriate time. 

Consequently, this evidence in conjunction with XXXX 's statement as a third-party witness are 

not enough to prove authority and guilt which is the reason why an absolute decision was made.  

 

GUILT 

 It is imperative to clarify in this section that when we say “Guilt” we refer to the category 

as defined in the criminal code and not the procedural code linked to article 356, paragraph II of 

the procedural penal code. In that sense, it is also necessary to clarify that this trial for contempt 

is only deals with the crime of Unlawful Retention which is foreseen and sanctioned in article 

148 of the penal code. This crime was carried out against the deceased young man, XXXX. The 

defendant, XXXX, was found responsible for this crime by the court majority. In modern 

criminal law, this concept is usually defined as a constituent category of the crime's elements. It 

is said that the conjunction of the conditions is what legally incriminates the author of unjust and 

unlawful action. Paragraph two under article four of our Penal Code accepts said concept as an 

element included in the definition of this type of crime. This indicates that the classification of 
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the crime is part of the attribution linking it to this new structure based on the purpose of the 

unjust action. Therefore, it must be analyzed in the same light as the article already mentioned 

pursuant to article 63, section three of the Penal Code. It is integrated with the category of 

guilt due to three elements: the legal responsibility or the ability to carry guilt, awareness of 

unlawfulness and the obligation derived from said behavior. 

 First element: It consists of the legal responsibility that states that a person is legally 

responsible when he can physically and psychologically understand the magnitude of the acts he 

has executed, and the direction his actions have taken towards the execution of said acts due to 

his voluntary will. This is concluded from the analysis on the negative category in article 27, No. 

4 of the Penal Code. The evidence presented to this court does not conclude that at the moment at 

which the defendant carries out the behavior attributed to him, he will act under the concurrence 

of a cause that impairs his ability to understand or direct his acts. A behavior can only be carried 

out by the person who knows and accepts the consequences of his actions. Therefore, this court 

cannot uphold the existence of grounds that demand the dismissal of the charges. At the same 

time, it complements said conclusion as it ascertains that the defendant is an adult which in our 

judgement means that there are neither psychological nor physical grounds for dismissing the 

charges. 

 Second element: It consists of awareness of unlawfulness which is based on the author's 

acknowledgement that the act is prohibited by the norm. Said acknowledgement must not be 

considered absolute since it does not demand that the author know the literal interpretation of the 

type of crime as defined by the legal code. It actually demands that the author understand that 

attempting against someone's life is not allowed in any social context. Abstaining from adapting 

his behavior to the prohibited norm is part of the acknowledgement of any person's coexistence. 

In this case, it is impossible for the court to understand in any perspective that a person with the 

defendant's conditions, meaning of said age and academic preparation, could assume while 

carrying out his duties as Sub-Director that he was allowed to illegally detain a minor and also 

punish him even though it is prohibited. Thus, it is understood that Mr. Jose Alberto Rivas 

Cornejo consciously acted aiming at the execution of said prohibited act.  

 Third element: It consists of the obligation to take on another distinct behavior as the 

final category of guilt exhorts human behavior as prescribed by the norm. As judges, we 

understand that the defendant had the ability to behave differently. He could have refrained from 

attempting to unlawfully retain the victim, and instead he could have adopted a different type of 

behavior since he had complete use of his psychological and mental faculties. Therefore, he is 

reproached for the action since he did not act contrary to it. This denotes in our judgement a legal 

evaluation process of contempt with regard to one of the most prized rights of a person which is 

his freedom. Also, there is no evidence that shows this court that the defendant was required to 

behave differently. Therefore, the consequences of the legal process of contempt must be 

determined upon sentencing by declaring the defendant guilty, and as a result determining his 

sentence. 
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4. SENTENCE DETERMINATION 

 With respect to sentence determination, we must consider two fundamental aspects: 

 A)  The legal precept determining the sentence that deals with the individualization of the 

applicable sentence found in No. 3 under article 356 of the Procedural Penal Code. It is also 

supported by articles 27, 62, and 63 of the Penal Code. 

 B) The practical application of technical-legal concepts to this case. 

 A sentence to prison is the deprivation of freedom which  is a legal right regulated by 

article 2 of our Republic's Constitution. In a broad sense, it must be understood that upon 

imposing a sentence, the result is the deprivation of physical freedom. Consequently, some civil 

and political rights are restricted. The court majority views the sentence as the deprivation of 

freedom based on the law, and justice demands that the crime must be proportionate to its 

foreseen sentence. The purpose of a sentence is approached from philosophical and legal 

perspectives. However, this matter has more philosophical than legal components since it is 

about sanctioning a human person's behavior with the purpose of rehabilitating him. The 

question of whether our legal social reality fulfills the sentence's purpose leads to conflict.  Some 

traditional writers use the idea of believing in man's freedom as a basis and that a sentence is 

imposed because a person who deliberately carries out an act must be responsible for its 

consequences. This way, the sentence's primordial purpose is to make a person pay for the 

damage he caused to society and particularly to the victim (Retributive Theory). However, the 

sentence plays a preventive roll in principle since its purpose is not to punish the defendant, so he 

will not commit a criminal offense once again. Instead, its purpose is to try to eliminate the 

factors that allow the defendant to violate the norm, and the action is prevented through an 

education process that persuades him to not commit future crimes (general prevention). At the 

same time, it allows a message to be sent to society as a whole about the consequences of 

violating a norm.  

 Consequently, the law demands that cases that do not demonstrate equal elements must be 

judged differently since their respective sentences are adjusted and adapted to each particular 

case. Thus, the court majority considers that the defendant, XXXX, according to what has been 

established in relation to the circumstances of the incidents, through testimonial evidence is 

considered the subject who maintained and perpetuated XXXX 's unlawful retention. According 

to degrees of participation, this leads us to classify the defendant's behavior as co-perpetration 

since he participated directly in the commission of the crime in this case. Pursuant to article 65 of 

the Penal Code, the co-perpetrator's sentence will be imposed as prescribed by the law.  It should 

be taken into account that the broad possibilities of legal arbitration upon imposing the sentence 

which, in essence allows the judge flexibility within the sentence prescribed the law. These 

possibilities limit the establishment of the sentence subjected to said limit and with the real 

possibility of imposing a proportionate punishment for the perpetrator and for existing 

accomplices. Even though the spirit that provides the basis for this principle is to impose the 

mildest punishment on the accomplices, it may be the case that the desire to limit the 

determination of the sentence for the perpetrator could eliminate the possibility of imposing the 

milder sentence on the accomplice. However, that supposition does not apply to this case.  

 Pursuant to article 63 of the Penal Code, the legal rule shall apply to this case at trial 
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based on the prior reflection and taking into account that the legislator has not intended the 

sentence to be totally excessive and repugnant. Instead, the sentence shall be proportionate to the 

crime as committed. This is no other than the measurement of guilt. Also, the legislator has 

intended the sentence to be congruent with the unlawfulness of the act and the resulting offense. 

The punishment is based on the consequences of the infringement of the legal norm with a 

minimum and a maximum sentence due to the definition of the illegal act that underlies said 

parameters. It must be understood that the legislator has upheld justice upon indicating the 

determination of the minimum and a maximum sentence for each crime. 

 The prior idea is true to the principle of minimum intervention which considers criminal 

law as the state's last resource to regulate social coexistence. Consequently, the idea is to 

establish a sentence that the legislator has prescribed under article 63 and which must be used as 

a starting point. This court takes into consideration the extension of harm and the effective 

danger caused by the crime. This decision is sustained by the incorporated and analyzed 

evidence that the harm the victim was subjected to was in large-scale. The harm was in such 

great scale that the victim was left with permanent aftereffects. The quality of the motives that 

drove the perpetrator to carry out the crime are considered of social nature since they consist 

of discrimination against members of “Maras” which was proven during the defendant's 

statement at trial. XXXX belonged to this juvenile organization. Therefore, this is classified as an 

act of contempt against the victim's legal right. 

 The fourth section under article 63 of the Penal Code regulates the evaluation of the 

particular circumstances that pertain to the incident as parameters to determine the sentence. 

The evidence that has been established and analyzed determines that the defendant prior to 

committing the unlawful retention knew Jimmy since he told the mother “go look for him in the 

arcade” when she arrived asking for her son. The defendant suggested that the minor was a lazy 

boy who had nothing better to do and did not deserve any consideration. Thus, the defendant 

participated in prolonging the unlawful retention of the victim as mentioned several times. When 

the law does not include the attenuating or aggravating circumstances as elements that are 

part of the type of crime, in this case since they no longer constitute a special element of the type 

of crime, then a reference to the second kind of circumstances must be made. This is due to the 

fact that the defendant is a city official of high rank, and according to evidence he carried out his 

duty as Sub-Director of the City Police. Due to his position and his assigned function, the 

defendant not only should have acted with strict adherence to legal order, but he also should have 

made sure that his subordinates acted in the same way and not in an arbitrary fashion as observed 

in this case. Therefore, he is reproached with maximum severity since he allowed his subordinate 

agents to carry out said unlawful retention, and he also actively participated in maintaining it.  

 As a result of the arguments stated before and pursuant to article 148 of the Penal code, 

the sentence for said crime as of the date on which the incidents took place ranges from one to 

three years in prison. Therefore, the court majority sentences the defendant, XXXX, to THREE 

YEARS IN PRISION for the commission of the crime of UNLAWFUL RETENTION against 

XXXX as foreseen and sanctioned in article 148 of the Penal Code. The defendant will comply 

with the sentence starting from the moment the notification of the sentence is given on this day, 

and he will complete it on the 10
th

 day of July, 2005. This does not override to the final 

calculation performed by the Second Judge of Penitentiary Supervision and Execution of 
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Sentences of this city. This includes the subtraction of the time the defendant has been under 

provisional detention from the 9
th

 day of August, 2001, or from the concession of the benefits 

regulated in the Penal Code and article 44 of the Penitentiary Law in regard to the fulfillment of 

the sentence to prison.  

 Articles 74 and 77 in the Penal Code regulate the benefits for a person who has been 

sentenced to prison for no longer than three years. However, the court majority considers that in 

this case even though the sentence does not exceed three years in prison the special 

circumstances that surrounded the incident must be considered. A sentence to prison is necessary 

for the defendant, and he shall fulfill it. As established in the second paragraph under article 74 

of the Penal Code, without granting him an alternate sentence it has been said that the 

circumstances surrounding the incident demonstrated that the defendant knew beforehand about 

the harmful repercussions that he produced for the victim of the crime. At the same time, the 

court considers granting Conditional Suspension of the Sentence's Execution as time in prison is 

necessary for the effects of special prevention to be effectively inadmissible. Taking into account 

that the defendant did not express any disposition to repair the caused harm: Consequently, the 

sentence to prison is final and shall be fulfilled according to the terms already established.  

 

5. CIVIL LIABILITY 

 Prior to making a decision on civil liability, this court deems it necessary to consider the 

following: Pursuant to article 114 of the Penal Code, the execution of any incident described by 

the law as a crime or an offense leads to civil obligation. Also, article 115 of the Penal code 

imperatively indicates the crime's civil consequences to be declared at sentencing. These are: 1) 

Restitution of any profit obtained from the execution of the punishable act or in its effect, the 

payment of their respective value; 2) Restitution of the caused harm; 3) Compensation to the 

victim or to his family for material or moral damages; and 4) Court costs. Article 116 of the 

Penal Code prescribes that any person criminally responsible for a crime or an offense is also 

attributed civil liability if the essential requirement is established (“sine qua non”) that damages 

must be derived from the incident whether they are of moral or material nature.  

 

 Damages and Civil Liability In this section we want to analyze 1) Civil liability, 2) 

Material and moral damages considering that the defendant in this trial was discharged from all 

criminal liability due to reasonable doubt with respect to the crime of Aggravated Attempted 

Homicide.  

 Civil liability The commission of a crime also generates civil liability. As a result of the 

damages the crime brought upon the victim, these damages must be compensated in such way 

that they will be repaired and indemnified. The person who committed the crime must pay for the 

cost. Also as established by article 116 of the Penal Code, “Any person responsible of a crime or 

offense also acquires civil liability if damages are derived from the incident which could be of 

material or moral nature.” Article 114 of the Penal Code foresees that, “The execution of an 

incident described by the law as a crime or an offense leads to civil obligation according to the 

terms foreseen by this legal Code.” Civil liability is also based on article 2065 of the Criminal 

Code that stipulates to the letter, “The person who has committed a crime or an offense is 
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obligated to compensate the victim without prejudice to his sentence imposed by the law due to 

the executed incident.”  

 The damage that originates from the crime then constitutes the basis for civil liability, so 

the substantial content of the action to indemnify the damages basically consists of: the 

restitution of any profit obtained from the crime, the payment of the price of each thing, or their 

estimated value. Article 115 N° 1: the restitution of all material damage brought on by the crime. 

Article 115 N° 2: The compensation to the victim or his family for material and moral damages. 

All of this is supported by the Penal Code. This tells us that in order to evaluate the damages and 

determine what they are we must differentiate between material and moral damages since they 

are not the same.  

 Material Damages These are the damages inflicted on assets through criminal action. It 

is the damage that the victim's physical property or rights are subjected to due to the perpetrator's 

action. Consequently, the condemning sentence or the absolute sentence may order the 

compensation of the material or moral damage inflicted. This prevails when the ruling has been 

pronounced due to reasonable doubt as foreseen in article 45(3)(a) of the Penal Code. Therefore, 

on those lines the judge must be careful upon pronouncing a sentence with respect to the danger 

for the following reason: a) Exercising Civil Action: It must be remembered that in order to 

bring about the action it must have a legal basis which is called a “claim”. The claim is not the 

action. The action is simply the legal right to put into motion the legal mechanism and to enforce 

the claim. b) On the other hand, it is not enough to state that a civil action is being exercised 

since it should establish the claim in a parallel fashion. This requirement must also be respected 

just like when criminal action is exercised. As a result, any claim shall be approved. The court 

majority considers that it is in fact true that the action has been exercised correctly, but in the 

evidence presented  by the representation of the public prosecutor's office did not include said 

evidence in this section. However, in spite of that as the undersigned we are considering the 

evaluation of the defendant's moral responsibility in this case.  

 Generally, civil liability is dismissed due to the causes listed under article 45 of the 

Procedural Penal Code as set forth by the exceptions found in sections one and two. In this case, 

the defendant is discharged from all criminal liability due to one of the judge's reasonable doubt. 

As for civil liability derived from the crime of Aggravated Attempted Homicide, it has to be 

determined through a majority vote. The first exception is based on the inchoate nature of the 

convicted offense, and the second exception based on article 45 (3)(a) of the Procedural Penal 

Code supported by everything that has already been established.   

 The court's decision on civil liability was based on articles 114,115,116, and 117 of the 

Penal Code and 42, 43 of the Procedural Penal Code which contain the following three essential 

aspects: a) Proper exercise of the action which is based on the requirement found in the last part 

of article 247. In this case which involves civil action, it was exercised in conjunction with penal 

action as required by said article, and also as established in the text of this sentence according to 

the legal regulations mentioned at the beginning of this paragraph. b) In our procedural criminal 

legislation, the exercise of civil claims, whether they are of civil or criminal nature, are implicitly 

differentiated according to the accusation as regulated by the last part of article 314. In this case, 

the civil claim was presented according to the required legal terms in the accusatory ruling and 

renewed during the discussion during trial; c) The claim exists at the point when the right is 
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conceived regarding the incidents that are exposed in a lawsuit. In this case, we see it takes form 

in the requirement as well as in the accusation; d) The evidence is the reason why the claim that 

is set forth becomes a reality, or the legal norms that denote a right become effective since the 

production of evidence is what allows the determination of the situation surrounding the incident. 

Consequently, any claim must be approved from a procedural perspective. However, we all have 

a right to action but not to a claim since in order to fulfill its requirements it needs to be 

supported by the evidence. If not, the defendant is deemed not responsible.  

 If we analyze the accusation filed in this case, the representation of the public attorney's 

office did not provide the appropriate evidence to establish material civil liability. This evidence 

is not the same as the evidence used to establish criminal participation which could be used to 

prove civil liability of material nature.  Based on the legal regulations summoned by the majority 

court, in this case there is in fact responsibility of moral nature. Pursuant to the last paragraph of 

article 2 of the Republic's Constitution, said moral responsibility cannot be ignored in relation to 

international regulations. 

  As a result, this court  has decided to SENTENCE the defendant, XXXX, TO PAY AN 

INDEMNITY TO COVER DAMAGES OF MORAL NATURE to Ms. XXXX as the mother of 

XXXX. By referring to the sentencing pronounced by the Inter-American Court of Human 

Rights on the 21
st
 day of July, 1989, we can apply the following principles to this case: 1) All 

moral damage can be compensated; 2) The settlement of moral damage must be adjusted 

according to equity principles; 3) Full restitution. In this case, the moral damages inflicted on the 

victim due to the injuries the he suffered cannot be denied. 

 Consequently, the court majority has determined: 1) Civil responsibility is a fine of 

FIFTEEN THOUSAND “COLONES” in this case. 2) XXXX has the right to receive said 

amount.  

 With respect to the amount to be paid, Mr. XXXX is sentenced to pay the amount of 

FIFTEEN THOUSAND “COLONES” due to civil responsibility for the commission of the 

crime of AGGRAVATED ATTEMPTED HOMICIDE, foreseen and sanction by articles 128, 

129 No. 8, 24, 68 of the Penal Code. The defendant shall also pay FIVE THOUSAND 

“COLONES” for the crime of UNLAWFUL RETENTION, foreseen and sanctioned by article 

148 of the Penal Code. Both crimes were carried out against XXXX, and XXXX shall receive 

both amounts in her capacity as the victim's mother which will be determined upon sentencing.  

 

6. PRECAUTIONARY MEASURE 

 This court has determined Mr. XXXX'S guilt in the crime of Unlawful Retention, 

foreseen and sanctioned by article 148 of the Penal Code, against XXXX, and having the 

inadmissibility of replacement of the prison sentence as well as the sentence's conditional 

suspension. Consequently, it is logical to apply a criminal sentence for the defendant which in 

this case entails time in prison. Also, it is logical to think that if the defendant's freedom is not 

restricted while the present sentence is determined and executed there is a possibility that he may 

flee. This would result in the defendant not complying with the imposed sentence. Therefore, the 

defendant shall stay under provisional detention pursuant to article 285 of the Procedural Penal 

Code. This is an absolutely necessary sentence which will guarantee the purpose of the criminal 
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process. It is to say, the execution of the imposed sentence if the present sentence is established.  

 

REASONINGS SUPPORTING SIR JUDGE XXXX 'S VOTE 

 

 In this case, Mr. XXXX was prosecuted for committing the crime of AGGRAVATED 

ATTEMPTED HOMICIDE, foreseen and sanctioned in articles 218, 129 No. 8, 24, and 60 of the 

Penal Code. He was also prosecuted for the crime of UNLAWFUL RETENTION, foreseen and 

sanctioned in article 148 of the Penal Code. Both crimes were committed against Mr. XXXX. As 

this judge did not agree with the court majority in regard to the crime of Imperfect Aggravated 

Attempted Homicide, next I will proceed to justify the rationale behind my vote: 

 Being that the Corpus Delicti has been fully proven according to the expert's report on the 

deceased, XXXX, and they are part of this criminal process, I must also establish whether the 

defendant is guilty or not of said crime. In relation to this: 

 I have evaluated the documentary, testimonial, and expert evidence presented at trial. 

Pursuant to the rules of sound judgement, the evidence has proven to me that the time at which 

the incidence occurred the young man, XXXX, was 17 years old. He was detained for an alleged 

property crime (theft of a car tire) outside of the Soyapango Municipal Market. XXXX was later 

turned over to the local police of said city at hours of the night, and he was completely 

defenseless at the police station. As there was no reason to detain the minor, the mother of the 

now deceased, XXXX, was called twice to go pick up her son, but she could not do so since she 

was taking care of a baby. From said police station, the deceased young man was taken out 

handcuffed approximately at midnight. Even though XXXX lived near the police station, he was 

taken handcuffed with his face down on the cargo bed of a police pickup truck to a place known 

as “Carretera de Oro”at “Colonia Las Canas” near a landfill.  

 It was proven that police agents of lower rank, Sub-Inspectors, and also the defendant in 

this case who at the time was carrying his duty as Sub-Director of said police station were 

driving the vehicle. Ms. XXXX testified that her son told her that the police agents detained him 

around 10:00p.m. on the day that the incidents occurred. Around 1:00a.m., they had him 

handcuffed with his hands up in a balcony of said police station. Around that time, one of the 

police agents said, “What are we going to do with this kid, son of a... Let's get him in the car and 

kill him.” Her son did not think of that, but they lifted him up onto the vehicle. He noticed that as 

they took him the car kept moving for a long time, and he told his mother that it seemed strange 

to him that they had not arrived at his house of residence since it was so close to the police 

station. When he lifted his head to see where he was being taken by the police agents, they 

stomped on his head and his whole body, so he would not move. Then, the vehicle kept moving, 

and they arrived at a place that seemed quite lonely where faces could not even be seen since it 

was so dark. They brought him down from the vehicle, and the vehicle took off.  

 When the it seemed like the vehicle was coming back, XXXX thought they regretted 

what they had done, and they were going to take him back. Suddenly, he felt when they started 

hitting him and stabbing him. He fell to the ground, and they cut his ear off. He was almost 

completely unconscious, and he pretended he was dead. The witnesses, Mr. XXXX also 
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mentioned as Francisco Javier Pena and Maria Isabel Uribe, testified as follows: They were 

carrying out their duties as local police agents the day that the incidents occurred. Coincidentally, 

they arrived at said police station when they saw a young man handcuffed in a balcony. They 

asked Mr. XXXX why the young man was being detained, adding that it was in fact XXXX, yet 

XXXX did not reply. All Mr. XXXX said is that later on they would go patrol their beats under 

his supervision. The witnesses said they left in a police car, and they took Jimmy with them. 

They said they left him at “Carretera de Oro” near the railroad tracks about ten minutes later. 

They found out Jimmy had been injured that day since the mother showed up at the police 

station. 

 The witnesses said that they did not see the young man again after they left him at 

“Carretera de Oro”.  In their testimonies, they never revealed to the mother of the deceased or a 

higher authority what really happened that night when they supposedly abandoned Jimmy at 

“Carretera de Oro.” However, it was in fact established that the defendants were prosecuted for 

the criminal incidents committed against XXXX, and they were later granted the procedural 

benefit known as immunity. Thus, it was determined that at said police station it seems that it is 

routinely common to leave at late hours of the night to inspect the State's assets in that large 

jurisdiction. Also, at that local police station, instead of setting the young offender free, they 

deprived him of his freedom of movement and took him to “Calle de Oro” where he was tortured 

and mutilated. The victim was wounded on his jugular vein and several other places including a 

wound on the thorax. The medical forensic reports categorically show that these wounds almost 

produced the victim's death. Due to these causes, the victim's death could have been produced as 

a result of the torture inflicted upon him. Therefore, the Corpus Delicti is clearly established as a 

legal consequence. The former constitutes an incident defined by the legal code as Aggravated 

Attempted Homicide, foreseen in articles 128, 129 N° 8, 24, and 68 of the Penal Code.  

 On the other hand, the accusation on behalf of the public prosecutor's office had been 

initially aimed at establishing the defendant's criminal participation through commission by 

omission. As a judge, I do not agree with said accusation due to the evidence presented at trial. In 

light of rights and justice, I repeat that I do not agree with the basis of said accusation since it has 

not been fully proven, and the incidents indicate the opposite since Mr. XXXX participated in 

this incident as co-perpetrator. Logically, an underage person who apparently belongs to the 

group known as “Maras” was not just intentionally abandoned during late hours of the night by 

police agents in a dark and lonely place as punishment. It must also be taken into account that it 

was not proven whether the victim had been in fact part of a crime, and that he was not turned 

over to the proper legal authorities. Also, even though the young man lived near the police 

station, he was instead taken on the cargo bed of a pickup truck handcuffed with his face down 

guarded by eight police agents to a landfill near a cliff. Among these agents were agents of lower 

rank and a Sub-Director all of whom were armed.  

 Unfortunately for poor XXXX, he encountered a cruel third party unrelated to the 

incident with the intention of killing him. Why the now deceased victim was coincidentally at 

that precise moment and place in a deserted location does not make sense. The presented 

evidence tells me that XXXX was taken to said location to be killed by State authorities. On the 

other hand, the lack of experience on behalf of said institution led to granting immunity to two 

agents whose testimonies have not been effective as accusatory claims nor did they provide 
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direction for the accusations. In my opinion, there is a lack of vehemence to set the grounds for 

the accusation and further the investigation mainly because investigation records show that there 

is someone who witnessed the crime scene and who could have been interrogated. 

 Due to my own experience and declarations at trial, I have come to realize that this severe 

incident is an immoral habit of the ill-fated practice that involves torturing persons under arrest. 

In past decades, said practice was implemented against arrested persons known as political 

prisoners. This immoral habit is still practiced, and it has carried onto this case. In my opinion, it 

is applied to anyone who is under arrest or to whomever is accused of involvement in gang 

activity such as in the case of the organization known as “Maras” who are linked to common 

property crimes. The horrible incidents acknowledged in this trial must not be tolerated by the 

Salvadorian State since it has a legally structured network of principles with respect to the 

treatment of people who commit a crime. Said principles respect human rights as they are 

ultimately incompatible with any illegitimate self-attribution to provide retributive punishment 

which sets the example of how to punish criminal behavior.  

 This judge has no doubt due to the testimonies on behalf of XXXX, also mentioned as 

XXXX, and XXXX that the defendant did not act according to the law or as expected by society. 

This irregular act cannot be endorsed nor tolerated by the State above all because the defendant 

occupied a position of high rank according to the witnesses. The legal doctrine tells us that 

within the evidence we can find the physical and psychological abilities of the active agent in 

this crime. In this case, the agent takes on a particular role due to the type of crime he is accused 

of, therefore this judge must remember that a Sub-Director of a police institution is being tried. 

In theory, it is understood that someone of said rank must possess the minimal preparation to 

qualify him for that position. With respect to evidence showing that physical ability must also be 

noted, in this case we are talking about armed police agents which demands that they must act 

differently. Otherwise, said behavior is in essence considered State terrorism as this judge 

understands that the authorities' purpose is to protect their citizens. Also, it should be mentioned 

that this incident was executed despite the American Declaration of Human Rights and other 

International Treaties on Human Rights coming into effect in regard to the treatment of persons 

under arrest and of which our country is signatory.  

 According to this judge, the defendant's co-perpetration in the Unlawful Retention of the 

now deceased victim has been successfully proven. The judge has recognized the testimony of 

the victim's mother, XXXX, as legitimate evidence. At trial, the mother said she had gone to the 

Soyapango Local Police Station, and that Mr. XXXX was not clear about her son's whereabouts 

except that her son had been detained there. She was confused, so she went around looking for 

her son for a period of four days and later found him at a hospital. She proceeded to ask him how 

the incident had occurred, and her son told her that the police agents took him out handcuffed 

which was in fact confirmed by the agents' declaration. The victim was then taken to a dark place 

where the agents left him.  

 According to XXXX and XXXX, who stated they worked as Soyapango local police 

agents, they said that on the day of the incident and capture of the deceased they worked until 

midnight. When it was time for them to end their shift, they saw a young man handcuffed to one 

of the benches in front of the mayor's office. They asked Mr. XXXX why they had them there, 

but he did not reply. He said that they were to going to go patrol their beats as usual at midnight 
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which effectively shows that the young man was not set free. Instead, the victim was unlawfully 

retained from his freedom even though there was no reason to do so. As a judge, I maintain the 

existence of co-perpetration in this case since everyone involved had complete control over the 

incident. I believe that there was an agreement and a division of roles in order to commit the 

crime which includes the two agents of lower rank already mentioned. They had the obligation to 

stop said act or to report it since illegal orders must not be carried out especially when they go 

against human nature.  

  I have concluded as a result of the arguments before stated that there was a premeditated 

arrangement prior to committing the crime, and the defendant, Jose Alberto Rivas, actively 

participated in it. Therefore, it is imperative that the defendant receive the maximum sentence for 

both crimes. The testimonial evidence on behalf of the agents already mentioned is significantly 

revealing. The agents said they saw the now deceased victim at the local police station, and this 

judge undoubtedly believes that XXXX's death was due to the defendant and the rest of the 

agent's participation. 

 The evidence is derived directly from a legal deduction and indirectly from a person or 

thing. As an authentic means of proof, the inductive method is the legal of evaluation of the 

determined incidents or the circumstances that are appropriately established during the legal 

process. Even though said incidents or circumstances may not be of criminal nature, they can 

allow other incidents or circumstances that are in fact of criminal nature to be determined such as 

the defendant's participation and responsibility. The indirect evidence found within the system of 

sound judgement is not just a means of proof but also a method to evaluate the incident. The 

evidence proving the agent's physical and psychological ability to commit the crime could play a 

significant role in the intellectual preparation of the act. The evidence of opportunity adapts to 

this case since they refer to the proof of perpetration at the exact moment, place, time, or 

circumstances that characterize the commission of the criminal act.  

 As for the premeditated arrangement aimed at the commission of the crime I attribute to 

the defendant, there is no doubt that the Soyapango Police Institution tried to make the crime 

seem as a lawful act carried out under the duty of a police officer since de la O was detained and 

deprived of his freedom. Later on, he was tortured and almost killed. The testimonies at trial and 

the respective evidence have led to determining that these incidents must not reoccur in our 

country. I have no doubt that the defendant, in association with the other agents, is guilty of the 

crime of which he is charged. This crime is an attempt against human nature, and it also consists 

of the aggravating mutual collaboration that took place among the participants. The defendant 

was fully aware of the incident that was about to happen. The crime was committed with 

treachery since XXXX was in a totally defenseless position when the perpetrators attempted to 

kill the young man acting with complete confidence and without putting themselves at risk. 

There is shame and dishonor in consciously killing or attempting to kill someone while 

aggravating the victim's suffering as it is seen through what the defendant and the other subjects 

did to the deceased victim in this case. These arguments coincide with other aggravating 

circumstances of civil responsibility.  

 Considering the evidenced presented at trial, I conclude that Mr. XXXX is guilty of the 

crime he is accused of in this case. The former arguments are based on articles 1, 2, 10, 11, 12, 

12, 14, 15, 24, and 245 of the Republic's Constitution, articles 1, 2 N° 3, 10 N° 1 and 2, 12, 13, 
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14, 16 N° 2 of the Convention Against Torture and Other Cruel,  Inhumane, or Degrading 

Treatment or Punishment; article 8 paragraph 1(d), 22 of the Regime for Treatment of Prisoners 

from the Code of Conduct for Law Enforcement Officials; articles 2, 3, 5, and 6 of the Body of 

Principles for the Protection of All Persons Under Any Form of Detention or Imprisonment 

including principles 1, 2, 3, 4, 5, 6, 7  N° 2, 3, 8, 9, 12; articles 2, 5, 6, 7, 9  N° 1, 2, 3, 4, 5, 10  

N° 1, and 2(b) of the International Covenant on Civil and Political Rights; articles 1, 2, 4  N° 1 

last part, 5  N° 1, 2, 5, 7  N° 1, 2, 3, and 15 of the American Convention on Human Rights; 

articles 148, 129  N° 3, 24, 68, 130, and 357 of the Procedural Penal Code.  

 

THEREFORE: 

 Pursuant to the presented arguments, the legal regulations already stated, and articles 11, 

12, 19, 27, 72 (1), 75 (2), 172, and 181 of the Republic's Constitution; 8 of the American 

Convention on Human Rights; 1, 4, 58  N° 1, 24, 62, 63, 65, 68, 121, 128, 129  N° 3, and 148 of 

the Penal Code; 1, 4, 15, 130, 162, 344, 354, 356, 357, 359, and 351 of the Procedural Penal 

Code, IN THE NAME OF THE REPUBLIC OF EL SALVADOR THROUGH A 

MAJORITY VOTE OUR RULING IS AS FOLLOWS:  

 1) ACQUIT MR. XXXX, who is identified in the preamble of this resolution, of all 

criminal responsibility for the crime clearly classified as AGGRAVATED ATTEMPTED 

HOMICIDE, foreseen and sanctioned in articles 128, 129  N° 8, 24, and 68 of the Penal Code, 

against the life of XXXX as a result of the arguments already stated.  

 2) Declare Mr. XXXX, who is identified in the preamble of this resolution, criminally 

responsible for the crime clearly classified as UNLAWFUL RETENTION, foreseen and 

sanction in article 148 of the Penal Code, foreseen and sanctioned in article 148 Penal Code, 

against  XXXX. As a result, the defendant is sentenced to THREE YEARS IN PRISON which 

shall be completed on the 10
th

 day of July, 2005 without prejudice to the final calculation 

performed the Second Judge of Penitentiary Supervision and Execution of Sentences of this city. 

Said calculation should subtract the time that defendant has been under provisional detention 

from the 8
th

 day of August, 2001, or from the granting of the benefits regulated by the Penal code 

upon the completion of the prison sentence and article 44 of the Penitentiary Law. By a majority 

vote, the necessity for a prison sentence has been determined, and the legal inadmissibility of the 

benefits to replace it for another type of sentence as established in the second paragraph of article 

74 of the Penal Code. At the same time, the court considers granting the conditional suspension 

of the sentence completion inadmissible. Likewise, the same amount of time as in the main 

sentence must be applied to the attaching penalty of absolute disqualification pursuant to article 

58 of the penal code. 

 3) Sentence Mr. XXXX, who is identified in the preamble of this resolution, for civil 

responsibility for the crime clearly classified as  AGGRAVATED ATTEMPTED HOMICIDE, 

foreseen and sanctioned in articles 128, 129 N° 8, 24, and 68 of the Penal Code, against the life 

of XXXX, to pay the amount of TEN THOUSAND “COLONES” for damages of moral nature. 

The person who shall receive said amount is Ms. XXXX, mother of XXXX. 

 4) Sentence Mr. XXXX, who is identified in the preamble of this resolution, in concept 

of civil responsibility for the crime clearly classified as  UNLAWFUL RETENTION, foreseen 
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and sanctioned in article 148 of the Penal Code, against XXXX, to pay FIVE THOUSAND 

“COLONES” for damages of moral nature. The person authorized to receive said amount is the 

mother of the deceased, Ms. XXXX. 

 5) If the parties do not appeal the sentence within the time period set by law, the sentence 

will be considered final without the need for a preliminary declaration. Upon completion of the 

sentence, corresponding proof of completion must be sent to the Second Judge of Penitentiary 

Supervision and Execution of Sentences of this city and to the corresponding criminal center. 

 6) File the present legal proceeding; and 

 7) Acknowledge said information upon declaration of the sentence.  
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EN EL TRIBUNAL SUPERIOR DEL ESTADO DE ARIZONA 

EN Y PARA EL CONDADO DE MARICOPA 

 

EL ESTADO DE ARIZONA                       ) 

                                                                      ) 

                     vs.                                             )                            N°. _______________ 

                                                                      ) 

                                                                      )                       CONVENIO RESOLUTORIO 

                                                                      ) 

________________________________      ) 

 

Por el presente documento, el estado de Arizona y el acusado acuerdan  la siguiente disposición 

del caso: 

 

Declaración:   El acusado se declara culpable/no lo contendere en cuanto a: 

                 Segunda acusación – falsificación, un delito mayor de clase 4 en violación de ARS                   

      13 – 2001; 2002, 701, 702 y 801                                                                                     .                                                                                                               

                                                                                                                                               .  

                                                                        . cometido el .               16 Junio de 1997                 .                                                                                              

                    

                 Esta es una ofensa considerada no-peligrosa y no-repetitiva según el código penal. 

 

Términos: Bajo los siguientes entendimientos, términos y condiciones: 

 

1.            El delito lleva una pena promedio de  2 ½ años; una pena mínima de 1 ½  años (1.0  

años si el tribunal declara circunstancias excepcionales); y una pena máxima de 3.0 años (3.75 

años si el tribunal declara circunstancias excepcionales). Se concede / no se concede un régimen 

probatorio. Se requiere la restitución de las pérdidas económicas a la víctima y la renuncia a la 

extradición para procedimientos de revocación del régimen probatorio. La multa máxima que se 

puede imponer es de $150,000.00 más un recargo del 60%. Si el acusado es sentenciado a 

prisión, el acusado también deberá ser sentenciado a cumplir un periodo de servicio a la 

comunidad equivalente a una séptima parte del plazo en prisión que se debe cumplir 

inmediatamente después del periodo total de encarcelamiento. Si el acusado no cumpliese con las 

condiciones del servicio a la comunidad, se le puede requerir que cumpla lo que resta del periodo 

de servicio a la comunidad en prisión. Las condiciones especiales en cuanto a las sentencias 

impuestas por el estatuto (si existe alguna) son:  

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________ 

 

2.            Las partes además estipulan los siguientes términos cuales dependen de la aprobación 

del tribunal en el momento de la  sentencia como se explica en el párrafo 7: 

El acusado deberá ser sentenciado a prisión en acuerdo con CR 97 – 94154. No hay restitución_ 

en este caso.                                                 _________________________________________   . 

                                                                                                                                                           . 
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3.            Los siguientes cargos se desestiman o, si no se han presentado, no se deberán presentar 

en contra del acusado: 

Desestimar primera acusación                                                                                                          . 

No alegar una condena anterior__________________                                                                    .  

 

EL ESTADO DE ARIZONA                       ) 

                                                                      )              N° de tribunal superior ________________ 

                     vs.                                             )                           

                                                                      )              Tribunal del juzgado de paz ____________ 

                                                                      )                        

                                                                      )              N°
 
de juzgado de paz _________________ 

_________________________Acusado      ) 

 

4.           Este convenio enmienda la acusación que presenta la ofensa a la cual se declara el 

acusado sin la necesidad de pedimentos adicionales. Sin embargo, si el tribunal rechazare el 

convenio o si cualquiera de las partes se retirare del mismo, o si la condena se revocare 

posteriormente, los cargos originales y todo cargo desestimado debido a este convenio 

resolutorio se restablecerán de forma automática. 

 

5.            Si al procesado se le acusa de un delito mayor, por la presente renuncia a sus derechos a 

una audiencia preliminar o a otra forma de determinación del motivo fundado en los cargos a los 

cuales se declara. El acusado acuerda que este convenio no es de cumplimiento obligatorio para 

el estado si el acusado cometiere otro delito entre la fecha de este convenio y la de la sentencia 

en esta causa: ni será de cumplimiento obligatorio para el estado hasta que el estado confirme 

todas las representaciones hechas por el acusado y su abogado, a saber: 

Una supuesta condena  anterior por delito mayor, a saber:                                                             _ 

                                                                                                                                                         _ 

Si el acusado no compareciese para la sentencia, el tribunal puede desestimar la pena estipulada e 

imponer cualquier pena legal que equivalga o exceda la sentencia acordada mediante este 

convenio resolutorio. En el evento que el tribunal rechazare el convenio, o si el estado o el 

acusado se retiraren del mismo, por este medio el acusado renuncia a su derecho a una audiencia 

preliminar o a otra forma de determinación del motivo fundado en los cargos originales. 

 

6.            A menos que el tribunal rechazare este convenio o que cualquiera de las partes se 

retiraren del mismo, por este medio el acusado renuncia a sus derechos con respecto a todo 

pedimento que ha presentado o que pudiere declarar de ahora en adelante después del fallo del 

tribunal en contra de él y la imposición de la pena según este convenio. Al entrar en este 

convenio, el acusado renuncia a su derecho de apelación. 

 

7.            Por medio de este documento, las partes entienden por completo y concuerdan que es el 

deber del tribunal imponerle una pena al acusado, y que cualquier pena estipulada o 

recomendada en el párrafo dos no es de cumplimiento obligatorio para el tribunal. El tribunal 

puede rechazar el convenio si después de aceptarlo concluye que sus provisiones en cuanto a la 

pena o al término y las condiciones del régimen probatorio son inapropiados. Si el tribunal 

rechaza las provisiones del convenio resolutorio con respecto a la pena, deberá darles la 

oportunidad al estado y al acusado de retirarse del convenio. En caso de que cualquiera de las 
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partes se retire del convenio resolutorio, todo cargo original se restablecerá automáticamente. Por 

lo tanto en este caso, el acusado renuncia a su derecho a una audiencia preliminar o a otra forma 

de determinación del motivo fundado en los cargos originales. 

 

8.            Si el tribunal rechaza las provisiones del convenio resolutorio en cuanto a la pena y ni 

el estado ni el acusado se retractan del convenio, cualquier pena estipulada o recomendada en el 

párrafo dos no es de cumplimiento obligatorio para el tribunal, y es la obligación del tribunal 

respetar solamente los límites de la pena impuestos en párrafo uno y los estatutos aplicables. 

 

9.            Este convenio resolutorio no restringe o limita la habilidad del Estado para proceder 

con el decomiso según el A.R.S. §§13-2314 et seq.: o 32-1993 si es pertinente. Ni tampoco 

compromete o revoca toda acción civil que incluya una acción según A.R.S. §13-2301 et seq.: 

32-1993 o las provisiones de A.R.S. §13-2314(G) o 13-4310. 

 

He leído y entendido las provisiones de las páginas uno y dos de este convenio. He hablado de 

este caso y de mis derechos constitucionales con mi abogado. Entiendo que al declararme 

culpable renuncio a mi derecho a una determinación del motivo fundado, a un juicio con jurado, 

a la confrontación o interrogación, a exigir la comparecencia de testigos, a presentar pruebas a 

mi favor, mi derecho a permanecer en silencio, mi privilegio de no incriminarme a mí mismo, la 

presunción de inocencia y al derecho de apelación. Estoy de acuerdo con este contrato como se 

indica anteriormente en cuanto a las condiciones y los términos impuestos. Entiendo por 

completo que si se me otorgare un periodo de régimen probatorio como parte de este convenio 

resolutorio, en cualquier momento se pueden modificar los términos y condiciones del régimen 

probatorio durante su periodo de vigencia. Entiendo que si violase cualquiera de las condiciones 

escritas del régimen probatorio, éste se puede revocar y puedo ser sentenciado sin limitación a 

cualquier término o términos dichos anteriormente en el párrafo uno. 

 

He puesto mis iniciales personalmente y por mi propia voluntad en cada una de las cajas arriba y 

he firmado en la línea de abajo para indicar que he leído y aprobado todo los párrafos anteriores 

de este convenio, tanto individualmente como un convenio completo de cumplimiento 

obligatorio. 

 

Fecha ______________________________       Acusado________________________________ 

 

   He hablado de este caso detalladamente con mi cliente y le he aconsejado sobre sus derechos 

constitucionales y todas las defensas posibles. Creo que las disposiciones y el convenio 

impuestos aquí son apropiados conforme los hechos de este caso. Estoy de acuerdo con el 

convenio como se indica arriba y con las condiciones y términos impuestos por este documento. 

 

Fecha_____________________________         Abogado_______________________________ 

 

  He estudiado este asunto y concuerdo que la disposición y el convenio impuestos aquí  son 

apropiados y responden a los mejores intereses de la justicia. 

 


