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1. INTRODUCTION
Every once in a while in newpapers and press news incidents appear, specifically related
to Criminal law, in which confidential communications between pastors or religious
ministers and penitents are involved. For example, let’s think about the Toledo (Ohio)
murder trial2 in 2006, the Spanish “Zumarraga Priest” case in 20023, the American
“Towle” case 20014, the affaire of the Catholic Bishop of Bayeux (France), Monsignor
Pican5, also in 2001, and the “Mockaitis” case6 in 1997, in the United States as well.
Many countries in our legal environment protect with the cloak of privileges before the
courts and public authorities several categories of special communications (clientattorney, marital, doctor-patient, parent-child or journalist-communicant among them).
The religious communications between member of the clergy and church members are
frequently also protected in a varied range of models, scopes and content.
This paper deals with the protection of religious communications with special reference
to Concordats provisions as a tool for securing the confidentiality and the sacramental
discipline rules of the Canon Law in secular legal systems. To this aim, we analyse here
the Canon law discipline on the sacrament of penance, the different models and interests
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which come up in the protection of religious communications and finally the different
concordats and accords between the Holy See and States under which the religious
communication is regulated and protected. A special reference deserves here the special
provision in this topic developed in the Agreement between the Slovakian Republic and
the Holy See of 2000.

2. CANON LAW DISCIPLINE ON THE SIGILLUM CONFESSIONIS
Early in history, the Roman Catholic Church protected the communication which the
sacrament of penance7 involves with a compulsory and absolute obligation on the
priests not to reveal the content of the communication made to them by the penitents.
The first data concerning obligation not to reveal appeared in the 5th century8. In the 9th
century the discipline of confessional secrecy arose in regional or provincial synods,
like the Douzy Council (874). The Gratian’s Concordia Discordantium Canonum
establishes severe penalties to those priests who reveal penance content9. The uniform
regulation of the secret of penance arose in the 13th century on the occasion of the
Fourth Lateran Council (1215) inside the Constitution 21: “Let the priest be discreet and
cautious that he may pour wine and oil into the wounds of the one injured after the
manner of a skilful physician, carefully inquiring into the circumstances of the sinner
and the sin, from the nature of which he may understand what kind of advice to give
and what remedy to apply, making use of different experiments to heal the sick one. But
let him exercise the greatest precaution that he does not in any degree by word, sign, or
any other manner make known the sinner, but should he need more prudent counsel, let
him seek it cautiously without any mention of the person. He who dares to reveal a sin
confided to him in the tribunal of penance, we decree that he be not only deposed from
the sacerdotal office but also relegated to a monastery of strict observance to do penance
for the remainder of his life”10. The basic principle of the secrecy and the punishment of
violation of the secrecy were ratified constantly by different synods and councils11.
Remarkably, in the 14th century the Czesch priest John Nepomuk, confessor of the
queen, refused to divulge the secrets of the confessional and was tortured and thrown
into the river Vltava from Charles Bridge in Prague at the behest of Wenceslaus, King
of the Romans and King of Bohemia.
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The protective cloak of the secrecy reaches not only to the identity of the penitent and
the essential content of the confession, but also to the accomplice of the crimes or sins12.
The 1917 Code of Canon Law made clear the objective13 and subjective14 extension of
the confessional secret. From the objective viewpoint, the secrecy embraced the
knowledge derived from the sacrament of confession; from the subjective viewpoint it
embraced not only the priest but also the translator and those who accidentally or in
whatever form notice the communication. Penalties for breach of secrecy varied from
excommunication latae sententiae (for direct revelation)15 to minor forms of
punishment.
The 1983 Code of Canon Law reiterates the protection of the seal of confession, but it
differentiates inside the secrecy forum two different requirements: (i) the obligation of
the priest concerning the penance sacrament (seal of confession) and (ii) the obligation
of those who notice or have knowledge of the content of the communication (obligation
of secret)16. The 1983 Code enforces specific penalties for the revelation as well17. The
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1990 Code of Canon Law for the Oriental Churches follows the patterns and
characteristics of the Latin Church Code18.
The preceding account makes clear that Canon Law confers the confessional secrecy a
special protection, upon two basic principles: the protection of the penitent before social
pressure concerning reputation and inextricably the protection of the dignity or sanctity
of the sacrament itself, avoiding any kind of evil misuse of the confessional.

3. MODELS AND INTERESTS IN THE PROTECTION OF
RELIGIOUS COMMUNICATIONS
“Religious communications” is a more general concept in comparison with the
confessional secrecy. Religious communications embrace communications made to
somebody with special religious duties, or qualification for spiritual counselling or
spiritual relief purposes.
In the legal secular regulation of the protection of religious communications, it is
possible to find different categories of legal interests to be protected. Several of them
are common to other categories of privileged communications, while others are
distinctive of the religious character of the communication. At the same time the
specific combination of interests casts different results in the legislation and in the
judicial decisions concerning legal protection of privileged communications.
The starting point for an account of religious protected communications is simple. The
State and its authorities are interested in knowing the truth to adjudicate rights and
penalties. Revealing and knowing the truth about past, present or future events is crucial
for civil and criminal procedures and for police investigation as well.
To this aim, the law establishes a general principle to render the truth both in police
investigation and in criminal and civil procedures19. This principle appears in different
mandatory norms or rules under which, for instance, the witness is called to provide the
true story20 or is compelled to answer every question put to him or her in crossexamination that is relevant to the issue21, or the duty of every individual to inform the
police concerning wrongdoings he or she knows about22.
§2. An interpreter and the others mentioned in can. 983, §2 who violate the secret are to be
punished with a just penalty, not excluding excommunication.
18
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To this general rule, there are different kinds of exceptions and exclusions, narrowly
limited to avoid fraudulent or frivolous justifications. Part of the exceptions relies in the
normal and fair development of the court procedures. This is the case of the clientattorney privilege (though there are more justifications to this rule). Other exceptions
are rooted in highly protected values, such as privacy, religious freedom, deontology of
several professions, or social highly esteemed values.
From the perspective of privacy, it is clear that the protection works in support of the
client/patient/penitent’s private life. In these cases, the relationship with a professional
or religious minister has an implicit or explicit attribute: confidentiality. Confidentiality
protects privacy, and at the same time makes possible the normal development of that
professional relationship. Without confidentiality, that relationship hardly could be
adequate and accomplish with the goals pursued and barely would be developed in a
normal atmosphere. Protection of private confidentiality appears both in civil law and in
criminal law, depending in the legal system we look at. But it is clear that, since
confidentiality protects mainly client/patient/penitent’s privacy, these persons could
waive the secrecy duty that obliges attorney, doctor or pastor. That is: if the penitent
asks the pastor or religious minister
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Ministerio fiscal, al Tribunal competente, al Juez de instrucción y, en su defecto, al municipal o al
funcionario de policía más próximo al sitio, si se tratare de un delito flagrante.
Los que no cumpliesen esta obligación incurrirán en la multa señalada en el artículo 259, que se
impondrá disciplinariamente”.
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