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State courts are ordinarily called upon to intervene in
arbitrations only when a pathological situation occurs during the
course of an arbitral proceeding. In other words, courts usually
intervene within the framework of what is referred to as “arbitral
litigation,”1 and generally in a supervisory capacity.2 But there
exists a complementary and no less important dimension that flows
from the fact that arbitrators have no imperium: arbitral tribunals
benefit from the legal assistance offered by state courts,
contributing to the development of this specific form of dispute
resolution. Contemporary arbitration statutes confer a number of
powers on the courts, which flow from an understanding of the
terms of arbitration agreements and which allow for judicial
intervention in favor of the arbitral proceedings. This is distinct
from the more traditional form of court intervention, which
amounted to an interference in the arbitral process.
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Most legal systems customarily grant state courts the
possibility of intervening at all stages of the arbitral process.3 In a
large number of countries that are respectful of arbitration, public
authorities do recognize the effectiveness of arbitral awards by
granting arbitrators extremely broad powers in relation to the
settlement of disputes. Thus, arbitrators are authorized to rule on
all the elements that need to be decided in order to resolve a
dispute.
But arbitrators have no power with respect to
enforcement. Thus, where arbitrators wish to see certain measures
enforced, they require the assistance of state courts. Whereas
courts are under an obligation to assist the course of arbitral
proceedings, arbitrators—as well as the parties to the dispute—
must make use of such assistance with a certain self-restraint and
in good faith. The relationships between judicial and arbitral
activities are absolutely necessary in order to ensure the smooth
operation of arbitral proceedings. Indeed, some go so far as to
maintain the paradoxical position that arbitration, although it has
developed apart from and separate to state courts, needs state
courts to flourish. The best system in this respect is one that relies
on a court specialized in dealing with arbitration issues. This is
why, in jurisdictions that are favorable to arbitration, there exists—
together with the assistance provided by the courts to arbitrators—
a trend according to which specialized judicial chambers are being
developed that are specifically designed to deal with annulment
proceedings. This ensures uniformity of case law, which is
3
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indispensable for the certainty that is required by international
commerce.
Of all the situations in which state courts must examine the
validity and enforceability of the arbitration agreement, whether it
is to rule on their own jurisdiction or in relation to the validity of
the agreement, it is the involvement of the English courts that is
the most striking. In England, parties to an arbitration may seize
the courts before or during the arbitral proceedings in order to
request that they rule on the validity and enforceability of the
arbitration agreement, irrespective of their jurisdiction to hear the
merits of a dispute.4 Another possibility is for the parties to
request from the courts that an anti-suit injunction be issued.5 This
measure, which is unknown in civil law countries, but
commonplace in common law systems, consists of an injunction
forbidding the party that is bringing the action before an ordinary
court from proceeding. The enjoined party must therefore refrain
from initiating or pursuing the dispute before state courts. From a
dogmatic point of view, the anti-suit injunction finds its
justification in the general theory of contract law. As the
4
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arbitration agreement is a contract that binds two private persons,
its non-performance by one of them constitutes a breach of
contract.6
In practice, the effect that the state courts’ involvement will
have at this stage depends on the penalty applicable should the
injunction not be complied with. Non-compliance amounts to
contempt of court and entails consequences that will affect
property and may also have an effect on the legal status of the
party that is in non-compliance. However, for the injunction to be
effective, the enjoined party or/and its property must be located
within the jurisdiction of the state court likely to enforce the
penalty. Failing this, non-compliance with the injunction remains
non-punishable, and any legal proceeding that has already started,
despite the arbitration agreement, will continue. However, the
decision rendered at the outcome of such a proceeding will not be
recognized in the state where the anti-suit injunction was issued.7
Despite the ancient origins of procedural injunctions, it is
only in the last twenty years that civil law lawyers have begun
taking note of their existence and importance. This legal
mechanism is well known in England and, given the increased
interaction between parties and between different jurisdictions in
international commerce, it has also become common in continental
Europe. Its effect on the conduct of proceedings and its
extraterritorial enforceability (considering that it is a measure
which is designed to prohibit a litigant from initiating or
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continuing a proceeding before a foreign court8) has attracted the
attention of certain jurisdictions and of international arbitration
circles.
A number of interesting issues relating to these measures
are addressed from diverse points of view in this publication. An
in-depth analysis of their international impact has already been
carried out and the question of whether they aid arbitration or
hinder its progress has been discussed. In this contribution, I will
study injunctions in international commercial arbitration from the
point of view of the enjoined party or arbitral tribunal.
Although anti-suit injunctions are typically used to
safeguard the possibility of instituting arbitral proceeding to ensure
that they will be properly carried out, while at the same time
avoiding the co-existence of two decisions relating to the same
dispute, they are certainly far from being without risk. Indeed,
anti-suit injunctions are only effective if the penalty that their nonobservance entails is credible. According to the terms of Article
VI, paragraph 4, of the 1961 European Convention on International
Commercial Arbitration,9 relating to lis pendens, state courts have
wide discretion to rule in favor of continuing a proceeding in
parallel with the arbitration proceeding instead of suspending it.
And even though certain laws require state courts to refer the
parties to arbitration by virtue of an objection or a jurisdictional
challenge, others (those belonging to the common law tradition)
confer on state courts a certain discretionary power, thereby
enabling them to ignore the arbitration clause where the party that
has seized the court manages to establish that it would be fair and
appropriate to allow the court proceedings to continue.
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Against this background, a party that wants the arbitral
proceedings to go forward, and that failed in its attempts to have
the arbitration agreement enforced, can seek to obtain judicial
assistance indirectly through a declaratory suit for exemption from
liability.
This decision could become res judicata and
subsequently serve as a basis to refuse recognition or enforcement
of a court decision that would be rendered despite the arbitration
clause.10 It could also serve as a foundation for a request for
damages against the party that has not respected the arbitration
clause.11 Such damages could cover all the expenses and losses
that the aggrieved party would have incurred as a consequence of
the violation of the arbitration agreement by the other party,
including the costs incurred to challenge jurisdiction or to request
the anti-suit injunction.
Certain characteristics of anti-suit injunctions are worth
mentioning.
When anti-suit injunctions are granted, their aim is to
satisfy private interests. A party that wishes to obtain the benefit
of an anti-suit injunction must prove to the court that the other
party’s behavior constitutes a breach of a valid arbitration
agreement. The consequence of this breach is that two separate
proceedings will be commenced with identical parties, subject
matter and cause.
However, anti-suit injunctions do not only aim to satisfy
private interests. One of the justifications often put forward in case
law is the disadvantage of having two separate proceedings before
two fora regarding the same matter. Where the issue arises
10
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between two state courts, it can sometimes be resolved either
through a lis pendens plea, or through the principle of prior
tempore, potior iure (which is generally considered unsatisfactory
by common law lawyers due to its rigidity). Thus, it is possible for
jurisdiction to be granted to the state courts not on the basis of
which forum had been seized first, but on the basis of the
application of legal criteria regarding jurisdiction. In arbitration,
these criteria are very important, given that a situation of lis
pendens between judges and arbitrators cannot really arise.
Arbitral tribunals enjoy jurisdiction as a result of the existence of a
valid arbitration agreement, which at the same time negates the
jurisdiction of state courts. It is therefore essential that judges and
arbitrators interpret the validity and scope of arbitration
agreements in exactly the same manner. In practice, however, this
has not always been done, which can lead to the undesirable
consequence of simultaneous and identical judicial and arbitral
proceedings relating to the merits.
From this point of view, anti-suit injunctions have been
presented as a flexible mechanism capable of preventing abusive
behavior on the part of one of the parties, the existence of
simultaneous proceedings and, finally, the risk of contradictory
decisions as a result of said proceedings.
The purpose of these considerations is to rid the analysis of
anti-suit injunctions of the prejudices with which civil law lawyers
approach injunctions as a legal concept. Continental legal doctrine
traditionally mistrusted injunctions, considering them to be “an
intolerable interference with foreign justice (and with
However, injunctions must be analyzed
sovereignty).”12
differently in international arbitration, as they are directed to the
parties or to the arbitrators rather than to state courts. Anti-suit
12
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injunctions can be used to protect arbitration, when they prevent a
party acting in bad faith from initiating or pursuing court
proceedings.
However, such measures can also result in
paralyzing arbitral proceedings. Thus the issue is not one of
judicial sovereignty, but rather that of the respect of the
competence-competence principle.
Anti-suit injunctions issued by state courts can have two
effects.
Anti-suit injunctions can prohibit one of the parties from
pursuing legal proceedings initiated in breach of an arbitration
agreement entered into beforehand and considered valid by the
courts. The clearest example of this type of application of an antisuit injunction is Tracomin S.A. v. Sudan Oil Seeds Co.13 In that
case, the litigant applied to the court in order to obtain an order of
specific performance in relation to a particular contractual
obligation. Given that the court was under no obligation to grant
the injunction, it was faced with the following considerations:
there was an actual breach of an obligation owed by
one of the parties;
the proceeding initiated by virtue of the nonperformance of the arbitration agreement was considered to be
unconscionable.
When a dispute is linked to more than one jurisdiction, it is
impossible to prove one of these conditions without proving the
other. That is, it is impossible to argue that a contractual
obligation providing for the referral of all disputes to arbitration
has been violated without considering that the chosen state court
13
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80

ANTI-SUIT INJUNCTIONS

absolutely lacks jurisdiction. It is therefore necessary to determine
the scope of the foreign court’s jurisdiction, something that has
been considered, with respect to international jurisdiction, as
constituting interference with state sovereignty.
In relation to arbitration, apart from concerns relating to
sovereignty, anti-suit injunctions are at odds with several
established principles. Most notable in this respect is Article II,
paragraph 3 of the 1958 New York Convention. This text sets
forth that a state court that has been seized in a matter in respect of
which the parties have made an arbitration agreement has to decide
whether the arbitration agreement is valid. However, it should be
noted that, even if this provision does not mention the court’s
intervention through the means of an application for an anti-suit
injunction, it does not prohibit such a possibility either.14 Indeed,
as set out by a commentator in relation to French law, different
interpretations of Article II, paragraph 3, can be put forward,
including one according to which decisions on the validity and
enforceability of the arbitration agreement can only be made by the
arbitrators, at least initially.15
This wide interpretation of Article II, paragraph 3, is in line
with the position of English law by virtue of the provisions of the
1996 English Arbitration Act. Section 32 of the 1996 Act
authorizes state courts to rule on the issue of the existence and
validity of the arbitration agreement as a distinct question, but only
in limited circumstances.16 This possibility constitutes one of the
most notable examples of judicial intervention with respect to
14
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arbitration in comparative law. Indeed, it is not rare for English
courts to rule on whether there has been a violation of an
arbitration agreement in circumstances where an action has been
initiated before the English courts or in another jurisdiction. From
this point of view, the competence-competence principle only
entails that arbitrators are competent to rule on their own
jurisdiction, although the courts can also be asked to decide upon
the same matter. In this theory, the negative effect of the
competence-competence principle (that is, that state courts do not
have any jurisdiction in this respect, at least initially) does not
come into play.
An anti-suit injunction can also prohibit one of the parties
from continuing arbitration proceedings that it deems to have been
initiated in the absence of a valid arbitration agreement. In this
case, the starting point is different. The decision does not relate to
proceedings that are being initiated before state courts, but to an
arbitration that has been initiated by one of the parties. The key
question therefore becomes whether this measure is compatible
with the principles of arbitration. In practice, where a party refers
a matter to a court in order to obtain an anti-suit injunction, such as
to prevent an arbitral proceeding from being continued, that party
is convinced of the illegitimate nature of the arbitral proceedings
and wishes to avoid them altogether.17 This mechanism was used
repeatedly in both India and Pakistan. In one case, an Indian party
obtained an order from the Supreme Court of India against an
American party, ordering the latter to withdraw from the arbitral
proceedings and, in case of non-compliance, against the
enforceability of the arbitral award in the United States. It has
been held that it would be unfair to request a party to continue long
and costly arbitration proceedings even though it believes that the
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proceedings are illegal.18 The only way to justify these measures
against an arbitration is where one of the parties has been forced to
participate in an arbitration which was fraudulently instituted.
Nevertheless, there is once again a degree of legal uncertainty
arising from different states’ perspectives in relation to this issue:
the question of whether arbitral proceedings are valid depends on
the validity and enforceability of the arbitration agreement.
Findings on this issue may vary dramatically from one State to
another. It has been suggested that the following rule should be
applied in relation to the question of whether an injunction should
be issued: where a court is certain that it will be impossible to
obtain the enforcement of an arbitral award on which it has
jurisdiction, such a measure is justified.
Anti-suit injunctions can be addressed to arbitrators,
enjoining them to suspend the arbitral proceedings. As previously
stated, in such a case, the relevant conflict is not between state
courts (which is regulated, in Europe, by EC law19), but between
state courts and arbitral tribunals. The raison d’être of such a
measure against arbitrators in this situation is identical to that
presented in the preceding paragraph, that is to say that one of the
parties to the proceeding, or even the court itself, considers that the
very existence of the arbitral proceeding is illegitimate. In these
circumstances, two solutions are possible.
On the one hand, an agreement can be reached between the
parties or arbitrators, within the framework of Article 32 of the
1996 Arbitration Act, which could lead to the withdrawal of the

18

Fomento de Construcciones y Contratas v. Colon Container Terminal,
ATF 127 III 279 (2001); for an English translation, see 19 ASA BULL. 555
(2001).
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arbitral proceeding and which would render the anti-suit injunction
useless.
On the other hand, and this is the controversial issue, it is
important to ask to what extent a measure issued by a state court
against an arbitral tribunal at the request of one of the parties
should be taken into account by an arbitral tribunal. This question
was considered in Maritime International Nominees Establishment
v. Guinea20 and Sea Dragon, Inc. v. Uni-Ocean Line Singapore
Pte. Ltd.21 In these cases, the arbitral tribunal convinced the party
that benefited from the measure not to seek its enforcement. The
problem must be approached from the point of view of the
relationship between the jurisdiction of state courts and that of
arbitral tribunals. It is obviously the case that between these two
institutions no “structural, hierarchical or jurisdictional
relationships” exist. As a result, the decisions of state courts to
suspend the proceeding are not automatically binding on arbitral
tribunals. From this technical standpoint, the decisions of state
courts can be considered to be an additional factor in the factual
matrix that the arbitrators have to deal with when deciding on their
jurisdiction, but nothing more. The contrary position would be
tantamount to holding that the jurisdiction of arbitral tribunals is
subject to the rules imposed by the national courts.
Nevertheless, the enforceability of these measures cannot
be doubted when an arbitral award must be enforced in the
jurisdiction in which the anti-suit injunctions were issued. The
mere existence of such an injunction will most likely be sufficient
proof of the irregularity of the arbitral proceedings in the eyes of
20
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the local courts asked to recognize or enforce the award, and they
will refuse enforcement on the ground of Article V, paragraph
(1)(a), of the New York Convention. Once again, from a technical
perspective, the existence of an anti-suit injunction only binds
arbitrators in their duty to render awards likely to be executed in
several jurisdictions. Thus, this difficulty is essentially a practical
one.
There are other issues relating to anti-suit injunctions that
have not been addressed here, but the point that has been made is
that it is possible to take advantage of this technique in order to
benefit arbitration. However, this technique must be considered
only in extreme circumstances, as it may affect the delicate balance
of powers between national courts and arbitral tribunals.
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